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Accomplice — Evidence of — Corroboration by retracted 

confession — Validity of — 

A retracted confession is in itself a tainted piece of evidence 
and stands in need of corroboration and it is absolutely unsafe to 
seek corroboration of the accomplice’s evidence by retracted confession ; 

3 J&K LR 132 and 3 J&K LR 172, Relied on. 

Atta Mohd V, State AIR 1952 J<£K 36 (H, C). D, B, Cr 1st Appeal 
No. 55 of 2006 D/- 15 Katik 2007 

Accomplice — Who is — Necessity of corroboration of his evidence 

by independent witnesses. 

The word accomplice has not been defined in the Evidence 
Act and must be taken in its ordinary sense. Ordinarily an accomplice 

means a guilty associate or a partner in a crime or who in some 

way or other is connected with the offence in question. Thc^ test 
that can be laid down, in order to see as to whether a particular 
witness is an accomplice or not is as to whether he can be Jointly 

indicted with the other accused in a particular case. 

The evidence of one accomplice cannot be corroborated by 
that of another accomplice and in order to connect each ^ accused 
with the offence, corroboration must be by independent evidence. 
Ghulam Nabi Or.v. V. State ^ Cr Revn. No. 28 of 2006 Dl-‘ 9 Maghar 
2006. AIR 1953 JcQK 4 (H. C). S. B. 

Accused - Examination of • Every error or omission does nc^ 
vitiate a trial - Depends upon the degree of error and 

causing of prejudice to the accused- 

Every error of omission not in compliance with the provisions 
of S. 342, Criminal P. C. does not vitiate trial and the question 
whether the trial is vitiated in each case depends upon the degree 
of the error and the prejudice it may have caused to the accused- 

It is a binding principle of law that an accused person ^ust 
be afforded an opportunity to explain any circumstances which 
might appear against him after recording the prosecution evidence* 

In the instant case the accused were examined and opportunity 
as aforesaid was given to them after the prosecution evidence was 
recorded b/ a question being put to them in the following terms . 
“Have you heard the prosecution evidence that has been led against 
you? Do you want to give any further statement? The accused 
stated in reply “1 have heard the prosecution evidence. 1 have 
given a detailed statement on 12-3-2009- I do not want to give 
any further statem:nt.” It was contended that tlic questions put 
to the accused were defective in form and did not cover Che ^ints 
unfolded by the prosecution evidence against the accused and tor 
which an opportunity should have been afforded to them to otter 


an explanation. ... , . ^ 

Held that there was force in that submission but not to tnc 

extent of holding that the trial itself was vitiated thereby- It would 

have been much preferable if the questions were in a more detailed 

form, but the questions and answers recorded in the case were not 

so genreal in form as to hold that any Prejudice o* 

to the accused. AIR 1953 SC 76. Rel- on. AIR 1927 Lah 720. 

G&dhaH%n% <£ Ors V. The State, Cr. 2nd appeal No. 45 / 2011 D/- 
16-3-1955. AIR 1955' Jc&K 22 (H. C). S. B. 

Adverse possession ^ Co-tharers — Ouster for more than 12 years 


necessary. . , y . i x 

It is a well established rule that to extinguish the right of 
co-sharer by adverse possession of another co-sharer there must 
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be ouster for more than 12 years. 

Kadir Kumar <£ Ors. (Defdt^ Applt) l^er5M5 Mohammad Kumar cQ 
Ors, (Pltfs. Respdts) Civil Appeal No- 24 of 1946. 6 J(&K LR 
154 (Board of Judicial Advisers) 

Adverse possession 

Suit for interference with possession, the same having ripened 
into adverse possession. Plaintiffs recorded tenants-at-will in the revenue 

records and the defendants shown as proprietors-Plaintiifs also brought 

a suit in a Revenue Court contesting their liability to ejectment 
and demanding occupancy rights but plea of adverse possession not 
put forward. 

Held that the mere non-payment of rent does not convert the 
cultivating possession of a tenat into adverse possession. 

Satar <£ Or.? V. Razak <£ Ors Civil Second Appeal No. 25 of 2005, 8 
J<&K LR 257 (H. C.) Single Bench. 

Adverse possession — 

Plea of adverse possession based on a transaction culminating 
in the execution of a deed of gift presented for registration but never 
registered — Plea that on the date of gift possession became adverse 
and exclusive — Parties co-sharers of land in dispute. 

Held rhat the unregistered deed of gift did not convey any 
right to the d'>nees nor, in the circumstances of the case, the cha- 
racter of the defendants* possession was in any way changed and 
that the defendants have throughout been in possession as co-charers 
on behalf of themselves and plaintiff. 

Recitals in an invalid gift may be referred to as explaining 
the nature and character of the possession thenceforth held by the 
donee. 

ILR 43 Mad. 244, AIR Rangoon 3 and 5 J&K Law Reporter 
152, distinguished. 

Thoppi l^ersus Paras Ram. Civil Appeal No 5 of 2950, 9 J <&K L. 
1?. 85 (Board §f Judicial Advisors.) 

Additional ar id ia ar a by the appellate Court - Failure to record 
reasons - Effect of • Where found from the material on record that 
it was justified - No effect. 

The contention that the lower appellate Court did not give 
any reasons for allowing the respondents to produce additional evidence 
is not ttnable where it was found from the material on the record 
that thtre were circumstances whicp justified it to allow the party 
to adduce additional evidence* 

1953 Mulla, O. 41. R. 27, XP. 1221 N- “Recording rulings in 
(*67) 11 Moo Ind App 345 (368) and AIR 1939 PC 152(154) and contrary 
views in AIR 1923 All. 413; AIR 1921 All 408. AIR 1915 Mad 
588 ; 2 Ind Cas 995 ; AIR 1939 Bom 401 and AIR 1936 Lah 138 
not noticed in Mulla). 

Gh- Qadir cS Ors V. Sultan <3 Ors 2nd Appeal No- 28 and Civil 
Revn- No- 223 of 2022 D/- 27-2-1955. AIR 2955 J<SK 23 (H. C.) 

Additional evidence - Considerations for appellate Court allowing 
it. 

Ordinarily the appellate Court should not allow a party to 
ad luce additional evidence to patch up tne weak parts of his case 
and fill up the omissions by adducing additional evidence, but where 
the appellate Court finds that there was substantial cause for non- 
production of evidence in the lower Court and additional evidence 
is required to clear up a pointy in the interest of justice it may 
allow the party to produce addional evidence. 
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Foot- 
of other 

and Civil 


in the deed by its 
status ot an adopted 
different adoption 
from him the status 


Held, in the circumstances of the case, that the lower appellate 
Court was perfectly justified in allowing the documents. 

o 0. 41, R. 27 N, 4: 1953 Mulla, 0. 41 

R. 27, P. 1218 N. “When admitted” (AIR 1937 Pat 584 

which construes AIR 1931 PC 143 not noticed in MuUa). 

T. 0' R* 27 N. 8; 1953 Mulla, 0.41, R. 

27, P. 1220 N. “Or cause” (13 Pts- extra in AIR Co 

^tes in AIR Com. exhaustive — and illustrative — Views 
High Courts not noticed in Mulla)- 

G/i. Qadir <6 Ors V, Sultan d? Or 5 2nd Appeal No. 18 
Revn. No. 113 cf 2011 D/- 17-2-1955. AIR 1955 Jc&K 23 (H.C.) D.B. 
Adoption — Among Mohammadans — Custom* 

Held that if the declaration of adoption 
owm force could confer upon the appellant the 
son, the mere fact that appellant has set up a 

which he failed to prove, would not take away 

which arose under the deed and would not disentitle him to claim 
a relief on the basis ot the deed- 

Khalil Bhat <£ Ors 17. Shah Bibi <3 Anr, Civil Appeal No. 3 of 
^49.^ 8 J c3 K LR 41 (Board of Judicial Advisors) 

Advice of the Board - Whether puts an end to controversy even 
though accepted by His Highness later. 

Held that ‘hearing’ of the petition concluded wl'ien the 
Board pronounced their opinion and tender their advica to i is High- 
ness. For all practical purposes the controversy is put an end to by 
the advice of the Board. 

Aziz Mantoo Petitioner llersus Dr Shivji Opposite 

Application No. 1 Of 1946, 6 Jc3K LR Page 146( Board 
Adisors) 

- that suit regarding disputes should be instituted in 
only out of two competent courts having territorial jurisdic- 
tion is a valid agreement. • 

An agreement between the parties to a contract to the effect 
that the concerning disputes arising between them on the basis of 
that contract slioald be instituted in one only out of two competent 
Courts having territorial jurisdiction over the subject matter is valid 
and enforceable and is not void under S. 28. One H of Jammu placed 
an order with the firm at Bombay for supply of ten boxes of beer 
and signed the order form in which there was a clause “we agree 
to the conditions printed on reverse”- Condition No. 5 at the back 
of this document was “all disputes to be settled in Bombay Courts.” 
The order was placed with the firm at Bombay and Rs. 200/- were 
advanced to the firm. The firm did not supply the goods in time 
and there was a breach of the contract on their part and hence 
plaintiffs filed a suit for the recovery of the amount advanced in the 
Court at Jammu. 

Held that Jammu Court had no jurisdiction to try the suit. 
air 1946 Lah 57 (FB), Rel. on. Anno. AIR Man ; Contract Act, 

S. 28 N. 2. AIR Com; Civil P- C ; S. 9.N. 5 Pt . 7; 1953 Mulla 

S. 21, P. 129 N. “Waiver jurisdiction” (1 Pt. extra in AIR Com.) 

Cases Referred : 

AIRfl946 Lah 57: ILR (1945) Lah 281 

T . Motayidas <3 Co. V. L. Hakumat Rai 
77 of 2009 D/- 28th Phagan 2C09. AIR 

Agriculturists’ Relief Act (I of 1983)- _ 

sum of morey for principal and^ interest due on a promifsory note 
“ Admissibility of fresh evidence in revision — Finding of fact based 


Kh. Abdul 
Party, Misc. 
of Judicial 

Agreement 


(FB) 

and another. Civil Revn. No. 

1955 J<3K 26 (H.C.) D.B. 

~ ^uit for recovery of “ 


> 
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oi S I ch evidence quslioned— Setting aside of the adverse remarks 
made in regard to the accounts and other promissory notes 

receiv ed in such evidence. j v i 

Held that it is not apparent from the record whether the 

fresh evidence was received against the consent of the plaintifr and 
it - is not possible to hold that the discretion to admit fresh evidence 
was arbitrarily or perversely exercised or that the evidence ^hus 
received was legally inadmissible. After all the suit has been tried 
under the provisions of Agriculturists’ Relief Act and is not subject 
to any appeal under law and no question of any general or public 
importance is involved in the case- The Board* therefore* donot 

consider this a fit case in which controversy should be treated at large 

and las not concluded by the findings of the High Court ^tid the 
evidence of the parties should be reviewed afresh before the Board. 
For like reasons effect also cannot be given to the second contention 
of the plaintiff with regard to the remarks made by the High Court 
which must be taken as limited to the case before it and not applicable 
to other promissory notes which arc not involved in the present 
suit or to his accounts which were not in issue in the present 

Sardar Sohan Singh V. Sahiboo & Ors- Civil Appeal No. 5 of 2906 
6 J K LR <S3. (Board of Judicial Advisors)^ 

Agriculturist*' Releif Act (I of 1983) -Section 3 - Suit against 
the legal representatives of the executant of apronote alleged to 
be lost -^Plaintiff irade a report to the Police regarding the loss 
of the pronote— Accounts not taken under the provisions of the 

Act, 

Held that even if the pronote had been in existence the suit being 
against the legal rcpres.mtarivcs of the executants and under the 
Agriculturist-’ Relief Act, it entailed upon the Court the duty to 
go behind the pronote and do accounting in terms of that Act to 
find out whether the money was really due- The making of a report 
to the Polic' that a certain document is lost is itself a matter of 
no consequence, if this prretice is encouraged important question 
relating to the genuineness of the documents and the peiood of limita- 
tion etc ; would be easily circumvented by unscrupulous money-lenders 
and the whole object of the Agriculturists’ Relief Act will be 
frustrated. 

Sahhi Mohd V> Mohan LaB Civil Revision (ARA) A/’o. 222 of 2003 
1 J&K LR 40 (H. C.) Single Bench- 

Allan of 1999 — Conferment of Proprietary rights on Assamis - 
Property in the hands of the appellants ancestor^ heritable — 
Promulgation of AUan of 1999 — Whether property in the^ hands 
of the ancestor a self-acquired property and liable to be disposed 
of by will in 1 993 and whether before the promulgation of Ailan 
of 1996 succession to the property governed by Hindu Law or 
by Statute. 

Held that the land which was disposed of by the will had been 
an ancestral land of the family. It came down to the ancestor of 
the appellants from his father and as both of his sons were born 
long before the promulgation of the Ailan of 1990 and the will of 
19:)3 they became entitled on their birth to an interest in the said 
property. It is- therefore, obvious that if Hindu Law governs the 
c^se. the p-operty in the hands of the ancestor wcuid be ancestral 
property held by him in coparcenary with his two sons which he 
would have no power to dispose of by will and any will made by 
him. qua that property would be w^hoHy inoperative. 
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further that by the Ailan of 1999 proprietary rights 
Tn J conferred for the first time upon the assamis. Ind 

one effect of the conferment of the proprietary rights was that it; 

enlarged the quantum of interest which the assamis previously held 

n? .Ailan in no way abrogated the personal law 

h ild^\,v assami possessed in the landw 
held by the assam, nor did it free the recorded assami from the 

restriction which his personal law imposed upon him in ■ relation to 
property held by him. 

Bdwant Singh V. Onkar Singh. Civil ‘Appeal No. 13 Of 1949. 8 J(SK 
LK 52 yDoard of tJudicial Advisors) 

Allan of His Highness — Urdu and English versions — In Urdu 
version the word Lavald' used, while in English version the 
equiva^nt used without heirs* — Intention underlying the Ailan. 

Held that the word Lava Id has been used loosely in Urdu 
version of the Allan and the equivalent of this word (issueless) has 
not been i^ed m the English version. The expression ‘without heirs’ used 
in the English version is undoubtedly more in accord with the 
intention^ underlying the Allan that where under the law 
of inheritance a case of escheat arises His Highness will forego 
the right thus accuring to him in favour of the entire body of co- 
sharers. The AiHn was an act of grace to commemorate the happy 
occasion of his Coronation and it could not have been the intention 
of His Highness to deprive any one who, but for the Ailan would 
have been entitled to inherit. 

Rassia and Others Versus Pt. Lachmi Dass and Others. Civil Appeal 
No. II Of 1948. 9 Jc^K L R 269 (Board). 

Alibi Defence of Not proved — Whether prosecution case must 
necessarily be accepted. 

In a criminal case the standard of proof is not the same as 
in a civil case. If there is doubt, the benefit must go to the accused- 
The burden of proof is always on the prosecution to prove beyond 
doubt that the accused is guilty. If the defence is a counter version, 
for instance, a plea of alibi and if tha*: version is not proved, it 
does not necessarily follow that the pros cution c ise must be accepted 
If there is some evidence in support of the defence version which 
throws some doubt on the prosecution version, conviccion cannot be 
justified. 

Yaseen (Appellent) V. State. Cr. first aopeal No. 27 of 2003, 6 J<£K 

LR e.HH. C.) D. B. 


Alienation of Land Act— (V of 1995) -Suit for declaration that 
plaintiffs belong to the Jat caste — Caste entered in the revenue 
papers as Kanjar— Kanjar caste not included in the list of agri- 
cultural classes framed under section 6 — Effect of entries in 
revenue papers- 

The Board considers that the importance of the entries in the 
revenue papers consists in the fact that they were made at a time 
when no dispute as to the caste of the plaintiffs existed, and in 
view of the entrie-^ in two sets of revenue papers within twenty 
years of each other a very heavy onus lay on the plaintiff-respondents 
to prove that the entries were incorrect, and that they were able 
to discharge. It is conceivable that those w^ho were originally Kanjars 
and whose paternity could be accepted as Jats by the Jat community and 
may indeed be absorbed into that community. It is possible that in a case 
ot such a character the entry of Kanjar against a man’s name will 
no longer be taken to bar his claim to being regarded as a Jat 
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agriculturist* The Board» however> consider that on.the record of this 

case such a question does not arise and such a conclusion would 
not be justified. 

^ate (DefdU Appellant) V. Ramzan <& Feroz (Plantiff - Respondents) 

Civil A^al No. 13 of 1947- 6 Jc&K LR 126 (Board of Judi- 
cial Advisors). 

Alienation of Land Act (V of 1995 - Section 6 — List of agri. 
culti^al classes in the Jammu Province— Items Nos. (1) and (18) 
in tlie a^icmtural classes for the District of Mirpur — Whether 

a Kashmiri described as such in the revenue records is excluded 
trom the operation of those items. 

word Kashmiri literally means of Kashmir or belonging 

0 ashmir. It does not specify any caste or religion and it primarily 

^ ^ person. Items Nos. (1) 

AjL'ivl 

t1on"^f°Und no?** (V of 1995)- Section 5(2)(ii)(c)-Aliena- 

4 kanaU by a non - agriculturist - 
Difference in this respect between old and new Acts. 

exceeHinc d P. of Land Act, 1990. alienation of land not 

SrmiS ^ «on-agriculturist for residential purposes was 

succ ess v > aben ?• " 'han 4 kanals by 

1 anf Act not possible under the Alienation of 

Refvdr'S^r- Ram <£ Ors {Deft. 

^e.pdt.s) Civil 2nd Appeal No. 5 of 2003, J. JdlK LR I (H. C.) 

of''p“S,;S^'frtf2oZ‘'.-„if‘' 1®*“' (AdminUlralion 

The oocifion n a lessee but merely a licensee, 

tratio,, K State Evacuees' (Admiai^ 

|r/5Sc 3S9 uad 

.SericVe, S' rf fL"'* ?'»•. 2000 

data! ™ be ‘conroaled^^o' be"r‘e,‘‘"' '™"’' C » ptoce-. 

be stated tUtihl HmE^RenT Control ‘">■'>7 '“fbet 

Of 200X 7 t/tfK fScj Db'*^’ O"' An 

■''“"Hr*-?”- trr r 

person, and if*^it*^ir presented^ bv " 3*^0 Presented by an authorized 

an authorised 

I roper court whicTacLSs Jln. r*^”"^^^^ ^o the 

inch accepts the presentation, the appellant should 


Appeal No. 257 


not be made to suffer for the mistakes of the Court on the princi- 
pie actuSj cunac neminem gravabit , and the appeal should not be 


%tf-4f54%R m. C )■ i B. ^ ^ 

Amendment-Suit for permnent injunction - Amendment seeking new 
relief of possession - Whether amendment can be allowed - Order 6 

KUi6 P* 


The mam object of allowing amendments is to get at the 
rights of the parties and to avoid maltiplicity of suits. But there 
IS one condition, and that is that it should be possible to settle 
the dispute in the suit already instituted without unfairness or in- 
justice to the opposite party. 

In a suit for permanent injecrion to restrain the defendants 
from Interfering in the plaintiff’s possession an application seeking 
permission to amend, the plaint was made stating that the defendants 
took forcible possession of the land in dispute during the pendency 
of the suit and the plaintiff be permitted to seek further relief of 
possession. The defendants resisted it on the ground that it would 
change the nature of the suit : 

Held* that if the amendment was not allowed, it would mean 
that the plaintiff should bring another suit. Such a state of affairs 
could he easily avoided by an amendment. It snould therefore be 
allowed. AIR 1942 Sind 4 Dissented from Chitaley’s Civil P. C. tp. 
1754-55 and other case law referred. Anno: Civil P. C. O. 6, R 17 
N. 1,2,9. 


Cases referred:- Mst, Dedri V. Mst Khatji <& anr. Civil Revn. No. 
29 of 2011 Dl- 23-8-1954. AIR 1954 J c& K 63 (H. C.) S. B. 

AIR 1927 Oudh 513 ; 105 Tnd Cas 784 ; 1250 Pepsu 21, 1935 Mad 286 ; 
155 Ind Cas 1016 ; 1942 Sind 4 ; 198 Ind Cas 69 

Appeal to His Highness’ Act (XVI of 1996) Section 2( a ) — Appeal 
from final order — **final order” explained — Whether an order of the 
High Court, setting aside a compromise recorded by the lower Court, 
is a *final order’ or not. 

Held that an order of the High Court, se.ting aside a com- 
promise recorded by a lower Court, is not a final Oider so as to 
be open to appeal to His Highness under Section 2(a) of the Appeals 
to His Highness' Act, 1996. 

Th. Bhikm Sin^h V. ^urjan Singh 4 J&R LR 41 followed: 
60 Indian Appeals 76 ref uted to. 

Sheikh Ghtdam Ghans V/s S. Gazanfar AH Shah anr. Civil Appeal 
No. 2 of 1947—6 J<£K LR 55 (Board of Judicial Advisor:*). 

Appeals to His Highness’ Act (XVI of 1996) Section 5 - Enquiry about 
the question of raluatioa. 

According to the value stated in the plaint for purposes of 
jurisdiction it w’as less than Rs. 2, 500/— Tl-^e petitioner, however, 
urged before the High Court that the actual market value of the 
property in dispute exceeded Rs. 2, 500/— In these circumstances 
the High Court ought to have made enquiry into the correctness 
or otherwise of his allegation. This has been clearly laid down in 
section 5 of the Appeals to His Highness’ Act. 

Mst MadriaUas Sh^hawati Petitioner Vjs Ram Chand Baya (Opposite 

Party) Application for Special leave to aopecd No- 54 of 1946- 6 Jc§K 
LR 124. 

Appeal to Hia Hiffhneaa* Act (XVI of 1996) aection-2 cases in 
which^ appeal lies. Application for special leave to appeal — 
Jurisdiction —Suit by plaintiff on a claim for declaration valued 
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n®’ pre-emption valued at Rs 700— Fir-t claim 

Sed"t X" -d over . rLd when 

for special leave to appeal. J’jrisdiction made ground 

only claim which remained and whiVK ‘ Court the 

of Lisirict Judge and the HiLi r ^ r"" ^^^^stion in the Court 

at Rs. 700. In^this view for Pre-emption valued 

Judge had jurisdiction so far as th" ^.itTel 

Ali But V. Hamza ZjZ k Or. r-f 7"^?^ 

To Appeal No^ 4 of 1948 {Board 7 Special Leave 

LR 30. {^oa>d oj Judicial Advisers) 8 J <£ 

p"7l -J.r Sjclion 476-Limi.a. 

Court 'S'luth”c„"h.""u‘‘?;'ft,S T*' 

the order of r'fusal. I’ut thic is nni- T 

tnis ,s not so wr.ere an order is made 


directing a complaint to be f,>ed T? “ • «rder is 

of the order, hut fmm .ri!.' ■ runs not from the 


diire 


is ncruallay 
B. The latter 
has been 

Janhi Nath 


S" S' g,“?Ehf 

lohhmi Nath c£ Anr V ^tnt- T ui ^ \r , ,, 

V Hate. Cr. Appeals No. 4o ' Nath 
cf. K LR 94 (H. C.) D B ^ ^ ^ ^ 7 of 2 C 04 . 7 

Appeal— Section 476 Cr P r — a i r 

errt to the' Di'vision Benuf 

■n the - r.ottohe understood 

Procedure Code or in the case n? a r Civil 

of a High Court. Section 4761 r so ^°n'^*’ the Superintendence 
subordinate” is to be read as^ “uWtP-'* the word 

sub-section (3)” This section P the meaning of section 195 

by the insertion of the words^^‘aSnp"l '*'t.°tig other things, 

Bench on the ground that appeals in i®o to a Division 

tlh^^fNjff^ BenTh. ^om 

7 If 2iSt7 jit 

beT‘'°‘”’K ^eXd TMfm Judgment of the 

be time barred. period ot limitation — Appeal held to 

»Py of tW 'Jdul' rouFcH^S'. >o attach 

the express provisions of law^ und'>r‘'n T To in view ot 

fc. Practice is to attach a copy of tlT 7 that 

'^‘‘■'■'-arSahu.uu V 


a 
of 
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2003. 7 J(&K LR 101 (H._ C.) D. B. 

Appeal Forum^ of— In suits for pre-emption — Determined not by 
valuation laid in the plaint but as determined by judicial decision. 

suits for pre-emption in relation to houses» the 

.rum or the Court of appeal is determined not by valuation laid 

in the plaint but by the valuation determined by the judicial 
decision. 

cental Sofi c& Or5. V. Mohd Sidiq <£ Or 5 - Civil appeal NoA of 1952 

D/-20-9-2952. A72? 7953 Jc&K 47 (.Board of Judicial Advisers) 

Appeal- Suit for accounts — Forum of Appeal — Suits Valuation 
Act (1887) S* 8* 

For determing the appellate forum in account suits, wherein 
the plainfiff has the right to value his suit tentatively, the appellate 
forum will be determined not bv the amount found due to the 
plaintiff or the defendant, but by the value which the plaintiff 
puts on the subject-matter of his suit in the plaint. Case law 
discussed. Anno: S V. Act,S.8 N. 33. 

Gan^a Ram V* L-Madan Lai Kapur, Rev- First Appeal No- 28 of 
2008 Dl- 25-9-7952. A77? 1953 J<&K 13 (M.C.) D-B- 

Appeal Suit decreed in favour of a party but adverse findings 
against him on a point not necessary to be decided for the 
passing of the decree *— Successful party not competent to 
appeal 

Where a suit is decreed in favour of a party but there is an 
adverse finding against him on one point which is not at all necessary 
for passing the decree, the finding cannot operate as res judicata 
as between the parties and as sucii tlie successful party is not 
competent to appeal against that finding. 3 J & K LR 186, Rel. on ; 
Chitaley’s Civil P- C. Ref- to. 

Aiohd M.ir V, Gh- Aiohi-ud-din c& Ors- 2nd appeal No- 35 of 2006 
D/- 7 Bhadon 20U7. AIR 1954 J c& K 32 (H. C-) 5. B. 

Appeal — S. 5 (3). J&K Agriculturists Relief Act — Whether appeal 
lies from an order passed by the Court in a suit under S, 5(3) 
except against the order specified in clause (h) of S. 104, C. 

P. C. — Order recording a compromise or an agreement or 
satisfaction under 0. 23, R. 3 — Whether appealable — Remedy 
of revision. 

There is an obvious distinction between an order recording 
an agreement, a compromise or satisfaction and the final decree tiiat 
should be m ide in accordance therewith. 

An order under Rule 3 of Order 23 recording or refusing to 
record an agreement, a comtroinisc or satisfaction is appealable 
under 0. 43, R. 1 (m) irrespective of the consideration whether the 
decree that follow'ed it was a consent decree or not. The restriction 
that consent of the parties takes away the right of appeal does 
not attach to the order. 

But under S. 5( 3 ), J. and K. Agriculturists* Relief Act no 
appeal lies from any order passed the Court in any such suit with 
the exception of the order specified in Cl. (h) of S, 104, Civil P. 

C., and, therefore, an order recording an agreement, a compromise 
or satisfaction under O- 23.R.3, is not appealable and the only 
remedy by which a glaring irj'.stico arising from such an order can 
be got removed, is to apply in revision. 

Cases referred. AIR 1933 Bom 205 57 Bom 206; AIR 1944 Bon 239 
(2) : ILR 1944 Bom 405 ; AIR 1936 Mad 385 : 163 Ind Cas 161 ; AIR 
1934 Cal 846 : 61 Cal 910. 

J. L- Raina Ors. V. P, L- Raina Ors- Civil Mis c. Appeal No, 
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6 Of 2010 Dl- 11-12-53. AIR 1954 JdIK 55 (H. C.) D. B. 

Appeal — Appellate Court— jurisdiction of to decide the category 
of suit and hold that it has no jurisdiction to entertain appeal 
and return the appeal for presentation to the proper Court. 

Where in the trial Court objection was raised as to the 
insufficiency of court-fee, but the objection was overruled and the 
suit was dismissed on merits, and on appeal the same objection as 
to insufficiency of court- fee was raised and the appellate Court 
decided that the suit fell under S. 7 (x) (a) and not under S, 8 
(v) (b) and further held that as under S- 8. Suit Valuation Act, 
the value determinable for the computation of court-fees and the 
value for purposes of jurisdiction was the same, the value for 
purposes of jurisdiction in the suit was Rs. 6G0/- and as that Court 
c^uld not hear appeals from the Court of a Munsif & only where tlie 
val 'e of original suit, in which a decree or order was made, did 
not exceed Rs. 500/- it had no jurisdiction to try the appeal and, 
therefore, returned it for presentation to the competent Court ; 

Held, that the appellate Court was right in deciding whether 
it had jurisdiction to hear the appeal and in doing so it had 
nccfssarily to decide valuation both for purposes of court -fee and 
jurisdiction, and that therefore its order returning the appeal for 
present ition to proper Court was proper. AIR 1928 Lah 635: 1925 
P.at 488, Reli d on. Anno. Court - fees Act, S, 12 N. 1, 7: Suits 
Valuation Act, S. 8. N- 1, 2- 

Cases referred : AIR 1939 All 552 : ILR 1939 All 557 : AIR 1923 Cal 
405 : 71 Ind Cas 1014 ; AIR 1951 Mad 836 (2) : 64 Mad LW 462 : AIR1952 
Pat 290; 1953 J&K 13: 11 J&K LR 107: 1925 Pat 488: 90 Ind 
Cas 321; AIR 1928 Lah 635: 111 Ind Cas 72. 

Lassi Ganai. V, Mohd Allayi (& Ors- Civil Revn. Mo. 2l of 2008 
Dl- 24-6-2954. AIR 1954 JdlK 57 (H. C.) D. B. 

Appellate Court^ — Porwer to decide the question under what 
particular provision of the Court-fees Act a suit falls. 

The question under what category a suit or appeal falls for 
purposes of court-fee; do’s not cine wit lin the purview of S- 12 
But the non-applicability of this sec i in does not mean that an 
;-ppeffiitc Court can not decid-^ the question under what particular 
provision of the Court-fees Act suit falls and cannot demand addi- 
tioml court - fees if. as a result of the change of the category of 
a suit. addiM'onal fee becomes necessary. Anno. Court-fees Act, 

^ • 12 N • 1 ► 

Ganai V. Mohd Allayi <£ Ors. Civil Rern- No. 27 of 2008 D I - 
^4-6-54. AIR 1954 JeSK 57 (H. C.) D- B. ^ 

Approver— Merely stating what he heard from another witness — 

Did not make any incriminating statement but endeavoured to 

exculpate himself by minimising the part played by him — 

tvictntilary Value — Desirability on the part of police to introduce 
such approvers. 

Held that the evidence of such an approver is of no valui- 
whate-.er. 

The Board have had cases constantly coming up before them 
in which the police showed too pronounced a tendency to simplify 
mitters by introducing an approver- In the majority of such cases 
the approvers evidence is unreliable and the High Court naturally 
approaches his evidence with extreme caution. The police will be 

cuts and to confine 

of law evidence as may be likely to appeal to a Court 
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6 J<SK LR 87 


Qadir Gujar R Scate* Cr Appeal No* 2 of 1947 — 

(Board of Judicial Adisors) 

Approver - Evidence of approver not to be relied upon unless 
corroborated m material particulars. Accomplice — Who is an 
accomplice — Value of the evidence of an accomplice. 

1 t T r V ■ * f f * in tae case of evidence of an approver 

IS to be found in illustration (b) of section 114 and 133 of the 

Evidence Act. Both the sections ( s ction 133 and sec ionlld 

one subject and should always be considered 
together. The rule of law says tnat an accomplice is competent 
to give evidence and the rule of practice says that it is almost 
always unsafe to c vivict upon his testimony alone. An accomplice 
IS unwort'iy of c;edit against an accused person unless he is corro- 
borated in material particulars. Corroboration falls under two heads 

U; general corroboration (2) special corroboration connecting each 
ot the accused with the od'ence. 

The test that can be laid down in order to see as to 

whether a partjc ilar witness is an accamplice or not, is as ro 

whether he cm be jointly indicted with the other accised in a 

particular case. The mere fact that the j olice has not secured 

pardon for him wou.d not in any way improve his position. The 

statement of an approver must be corroborated by independent 

evidence i- e. by ev dence of a person other than that of an 

accomp ice. It should not be lost sig *- of that tainted evidence 

cannot be mad* better by being doubltd in quantity. Therefore, 

the ev denca of one acooniplice cannot be corroborated by that of 
aro'her accomplice. 

Ghulam Nabi Bazaz d} Others I’ersus State. Criminal Revision No 28 
Of 20C6. 9 r/dK L. R. 18 (H. C.) Single Bench. 

Approver — Evidentiary value of — Exculpatory statement. 

Held that though an accomplice is not an incompetent 
witness, the evidence of such a man who at no stage assings to 
himself a conspicuo.is part in the plotting or execution of tlce 
nefarious crime stands in greater need of corroboration tiian that 
of an accomplice who adniis to have taken an appreciable part 
in the prep.iration of the deed. 

Atta Mohammad Versus State. State Versus Ghulam Mohd. State 
Versus Ghulam Mohd And Others. Criminal First Appeal No. 

Reference No. 10 Of 2006. Criminal Revision 
No. 58 Of 2007. 9 JeSK L.R. 237 {H. C) D. B. 

Approver — Statement of — Not implicating himself — Necessity of 
corroboration. 


Though an accomplice is not an incompetent witness it is 
unsafe to base a conviction on his statement unless it is corroborated 
in material particulars. Where the approver states himself to be 
a mere bystander and throws the whole guilt on the other 
accused, his evidence stands in a greater need of corroboration 
than that of ah accomplice who admits to have taken an appre- 
ciable part in the perparation of the offence. 

Atta Mohd R State* Cr : 1st appeal No* 55 of 2006 Dt- 15 Katik 
2007 AIR 1952 Jc^K 26 (H* C.) D. B* 

Approver — Necessity of corroboration of his evidence — Nature of 
corrobaratian required. 

A conviction based upon the uncorroborated testimony of an 
accomplice is not illegal, though it is highly dangerous to base 
a conwction upon his uncorroborated evidence. It is a wholesome 
rule of practice that an approver must be corroborated before he 
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is treated as worthy of credit. The question of corroboration how- 
ever.* is not an easy one and in every case the Court has got to 
see that the corroboration forthcoming is not only in general terms 
but must specitically connect each accused with the actual commission 

of the offence. AIR 1932 Lah- 204 Foil. Case Law Ref. 

Gh, Nabi <S Orj. V, St te- Cr. Revn^ iVo. 28 of 2006 Dj- 9 Maghar 
2006. AIR 1953 Jc^K 4 (H. C.) S B. 

Approver — Corroboration of his statement — Not safe to act un- 
less corroborated in material particulars by independent evidence 
— Tainted evidence cannot corroborate* Accomplice evidence 
subsequently retracted — Greater scrutiny and corroboration 
required 

It is not safe to act upon the approver's statement unless it 
is corroborated in material particulars and the corroboration should 
consist of indep-md^nt evidence. One piece of tainted evidence 
cannot corroborate another piece of such evidence. While it is 
true of ordinary accomplice evidence, greater scrutiny and greater 
corroboration is required in the case of an accomplice evidence 
which has been subsequently retracted. It is the evidence of a man 
who i.? not only immoral in so far as he is a participator in the 
crime and betrayer of his associate but who is also according to 
his own showing a patent perjurtr. 

Mst Armdttai V, State^ Cr. first appeal No. 4 of 2012 Dl- 22-2 1955 
AIR 1955 rJeSK 13 (H- C.) D. B. 

Arms Act (1878), S- 19 fe) and (f) - “Goes armed'* — Meaning 

of. 


A person carrying a revolver w^itli 
bag ‘'goes armed” witiiin the meaning of 
in possession of a weapon. AIR 1925 Mad 
Pat. 284 Rel on. 


four live cartridges in a 
S. 19(e). and is not merely 
585(1), Distinguished: 1941 




Dina Nath V. State ^ Cr. Revn- No. 69 of 2010 D/- 14^4~10‘^d 
1954 rJ<6K 41 (H. C.) S. B. / ^ 

As.ami Right#— Fully heritable though not transferable— Revenue 
circular. 

Revenue Circular Vol. I p. 215 declares as^ami right to be fullv 
heritable though not transferable and subject to the ordinary rules 
of inheritance according to Hindu Law. This is expressly provided 
-n the Land Revenue Regulation of 1980 section 130. 

Pt. J anki ^Jath Appl V. Sati Mali <S Ors. Civil Appeal No ?a Of 
1947, 6 Jc&K LR US (Board of Judicial AdvLrs) ^ 

Attempt-S. 511 Cr. P. C.-Intention - Preparation and attempt 

rpnnc'i- A«^*^**! Internal Movement (Control) Ordinance 

(2005) Attempt to commit offence — What is — Accused voiniy 
towards border with intention to cross over to Pskistan- Arr...? 
at 160 yards from border- Offence not completed— Arrest 

Befoic the commission of an offence, an accused has got to 
go through three prehminarv stages ; first that of intension to commit 
the offence, secondly, preparation to commit and thirdly, attempt 
w commit It. Mere intention to commit an offence is not punishable 
Nor IS preparation to commit it. It is only when the prepSon 
merges it,elf in attempt that the act becomes punishable^ by law. 

Where a w^oman was going tow^ards the border with iHp 
i^ention to cross over to Pakistan but was arrested when sbe had 

Str." “ under 

fVir,., Section was designed to deal with the action nf 

those persons who make an attempt to cross the border without perm£ 
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sion. There could be no presumption that anybody who moved 

towards the border wanted to cross-over. The offence would 

commence only when a step was taken towards crossing the 
border- 

(2) that her action amounted to a mere preparation and not 
an attemp: and as before actually reaching the border line she 
might have changed her mind and come back, benefit of doubt 
should be given to her- 8 Mad- 5 and AIR 1932 Mad- 507, Rel- 
on- 

Mt, Noor Bibi V. State* Cr* Revn* No. 74 of 2001^ D/- 10 Assuj 
2007* AIR 2952 Jc3K 55 (H* C*) S. B* 

Attestation — Deed of gift — Execution admitted by executant 
— Deed registered— Whether attestation of the deed necessary — 
Evidence Act (XVI of 1977) — Section 68 and 69, 

Section 68 of the Evidence Act deals with the mode of proof 
of the deed of gift w^hich is required by law^ to be attested and 
in order to make a deed of gift admissible in evidence as a deed 
of gift it is enough to comply with the provisions of section 68 
or section 69, as the case may be- of the Evidence Ac.. But if 
the question be whether the document did create a gift or not 
it must be proved that the requirement of law as contained in 
section 123 and 59 of the Transfer of Property Act have been 
fully complied with. If the executant does not specifically deny 
the execution of a registered document then in that case the 
attesting w’itncss need not be produced in proof of that document. 
That is what the proviso to section 68 cf the Evidence Act lays 
down, but a party who is affected by the document would not be 
bound by the admission made by the executant. In that case the 
registered document will have to be proved by the production of 
the attesting witness and if the Validity of the document is also 
challenged in the sense that the document did not affect a gift 
in law then it must be proved by the donee that the gift deed 
was attested by at 'cist tw’o witnesses. 

AIR 1932 All. 527 & 1923 Pat 436 referred to. 

Sh. Raghunatk Dev* U* Samad Gashru cQ Ors* Civil First Appeal 
No* 28 of 2005, 8 Jc&K LR 209* 

Bail — Accused released on bail by A. D. M, — Later on case 
transferred to another magistrate who ordered rearrest on the 
ground of tampering with evidence — Order of the magistrate 
without jurisdiction — Cannot be upheld in exercise of inharent 
powers. 

Held that if the prosecution is of the opinion that the 
accused are misbehaving and mis-using thier liberty the remedy 
available is to move the High Court or the. Court of Session for the 
cancellation of the bail of toe accused. ^ 

As regards the Courts below the Sessions Court, this power 
of cancelling the bail and ordering re-arrest can be exercised only 
by the Court which has ordered the release of the accused on 
bail. The word ‘itself’ in subsection (5) of section 497 means a 
Magistrate w'ho has initially ordered the release of the accused 
on bail. 

Inherent powders of a Court cannot be invoked on a point 
where the Code has made an express provision. Moreover, there 
should be no resort to inherent ^ower when there are other 
remedies available. 

Hardatt Raina ]2. Tej Ram Cr. Misc* Appeal No* 90 Of 2005, 7 

J^K LR 56 (H. C.) Single Bench* 
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Board of Judicial Advisors — Special Leave to Appeal — Appli- 
cation to grant leave in two interconnected matters — In one 
matter application for leave to appeal refused by High Court 
and in the other no such application made to High Court— One 
spplication for special leave to appeal in both matters — 
Application made very late- 

Held that the applicant has given a reasonable explanation 
for the delay in making his application in one case and tor not 
making a petition to High Court in the other case. Ordinarily it 
is essential for the applicant to move the High Court first before 
coming to the Board- But as the two matters are inter-connected 
the Board is of opinion that in the special circumstances of the 
case both matters should be allowed to be agitated. 

Raja Sahib Of Poonch^ Petitioner Versus Kirpa Ram — Opjjosite 
Party. Application For Special Leave to Appeal No. 49 Of 2949^ 6 
Jt£K LR 243. (Boa- d of Judicial Advisers). 

Board of Judicial Advisors — Decision of, when not binding on 
a Full Bench of the High Court. 

Where a certain point of law is not brought to the notice 
(f the Court in determing the cause, the decision is not a 
precedent calling for the same decision in a similar case in which 
the point is brought before the Court- 

Hence v.diere the ruling of tiie Board of Judicial Advisers 
(Kashmir) has not taken into consideration a certain provision of 
law, rne ruling is not bindin,; on riie High Court of Jammu and 
Kasliniir. 

Gh. Rasul V. State Misc. Appln. No. 23 of 2955 Di- 27-9-2955. AIR 
2956 Jc^K 27 (H. C.) F. B. 

Burden Of Proof Of Guilt — Benefit of Doubt. 

In a Criminal case the standard of proof is not the same as 
in a civil case- If there is doubt, the benefit must go to the 
eccus.d. The burden of proof is alw^ays on the prosecution to prove 
beyond doubt that the accused is guilty. If the defence is a counter 
version, for instance, a plea of alibi ni\d if that version is not 
proved, it does nor necessarily follow that the prosecution case 
must be accepted. If there is some evidence in support of the 

defenc- version which throws some doubt on the prosecution version, 
conviction cannot be justified. 

Yaseen V. State Cr. First Appeal No. 27 Of 2003, 6 Jc&K LR 
2 Vol. 6 (H. C.) D. B. 

Burden of proof — Adverse possession — Nature of evidf^nr^ 

Article 144, Limitation Act (1908) 

It is a fundanunral principle of law that when the question 

of acquisition of title ^ adverse possession has to be determined 

c ear and definite evid^ce relating to different points of time 

should be adduced by the p, rs^n who avseits that his possession 

has been adverse for a statutory period and he has thus acquired 
title by prescription. ^ 

d? Or5. V. Bh. Lahhshmi Narain Civil 2nd appeal No. 45 of 
2006 - Dl- 24-1-2952. AIR 2952 Jc^K 24 (H. C.) D B. ^ 

Burden of proof —Murder— Duty of prosecution— Evidence Act— 

lU3s 

The burden of establishing guile of the sccused is throughout 
on the prosecution and the prosecution must prove every link in 
the Cham of evidence against the accused from the beginnina 
to the end. When two persons are seen together and shortlv after 
wards one of them is found to have been murdered it cannot be 
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inferred positively that his companion is responsible for the murder 
or the deceased unless there arc other circumstances to support that 
inference. No doubt the circumstance that the deceased was last 
seen in the company of the accused is there but m 2 rc circums- 
tances of suspicion without more conclusive evidence are not 
sufficient to justify conviction of the accused. 

Samad Malik R State- Cr 1st appeal No-8 of 2009 D/- 9 Assuj 2009- 
AIR 1953 J<£K 2(H.C-)D-B.^ 

Burden of Proof — Criminal trial — Whether weighing of 

evidence in golden scales. 

Though the evidence, both for the prosecution and for the defence, 
has, at some stag3 of the case, to be weighed, in criminal cases 
the evidence has not to be weighed in gold n scales, and there 
must be great- preponderance of weight on the side of the prosecution 
before the accused can be found guilty. AIR 1944 F- C. 66, (FB) 
Rel. on. 

Badri Nath V- State- Cr. appeal No, 1 of 1952 D] 18-8-1952, AIR 
1953 J<£K 41 (Board of Judicial Advisers) 

Burden of proof — J & K Agriculturists' Releif Act (I of 1938) 

— S. 2 

What a per':on who claims the benefit of the Act on the 
ground that he is an agriculturist has to prove specifically is that 
he was wholly or principally dependent for bis maintenance upon 
agricultural, horticultural or pastoral pursuits. Claimant not doing so 
but admitting that long prior to suit he had mortgaged his land 
and that on date of suit be was in receipt of pension only and 
not any income from agricultural sources — Held he was not an 

agriculturist- 

Niranjein N^th V, Kailash Kaul c£ anr. Civil original suit No- 14 
of 2008 Dt- 28- 5- 1953. AIR 1954 Jc^K 6 (H. C-) S. B. 

Cancellation of sale deed — Demand for cancellation can be 
made by transferor or transferee — Other parties affected can 
demand only declaration. 

The matter of cancellation of the document is one between 
the transferor and the transferee. The other parties affected by the 
sale deed can at best demand opJy a declaration that deed will not 
affect their rights. 

Chand cQ Ors- V. Bhagat Ram d) Ors. Civil 2nd appeal No- 265 of 
2002,6 JeSK LR page 40 (H- C.) Smgle^ Bench. 

Cheating — Proof of intention pre-requisite — If criminal intention 
not established no offence committed — Breach of contract only. 

Where a complaint of an offence of cheating is made on the 
ground that the accused has entered into a contract with the 
latter and that he had not commenced work in spite of complainant 
making two payments as agreed, the complainat has to establish a pre- 
conceived intention on the part of the accused of not carrying 
out the terms of the agreement. Such an intention cannot be pre- 
sumed fiom the mere receipt of money and not working subsequently 
according to the terms of the agreement. Mere receipt of money 
would not be cheating .unless it is shown th-t it was received with 
the preconceived intention of denying it later on. If the intention 
is changed subsequently it would not be cheating. 159 Ind. Cas. 

167 CD (Pat) and* AIR 1923 Lab 621, Rcl m. 

The whole transaction may amount to a breach of contract, 
might involve a breach of faith, a betrayal of confidence, and 
might arouse moral indignation. But that would not convert it into 
a criminal offence. AIR 1938 Mad 129 Rel on. 
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Anno. 1. p. C ; S. 420 N. 4- 11. 

Devia Ram <£ anr. V, L. Ram C/iand Avvin* No, 205 of 2009 Dj- 

25- 2- 2953. AIR 1953 JdiK 22 (H. C.) S. B. 

Citizenship of India for State Subjects — Constitution (Applica- 
tion to Jammu and Kashmir) Order 1954. 

But whatever doubt there may have b^en as regards the posi- 
tion of the State subjects outside the State in India at that time, 
it has become absolutely clear that since the promulgation of the 
Constitution (Application ro Jammu & Kashmir) Order, 1254 the 
subjects of this State became full citizens of India with effect from 

26- 4-1950 (vide paragraph (3) of the said order). 

Af. L. Saraf V, firm Bhagwan Dass GurdvaL First Appeal No- 32 
of 2009 Dl- 29-2-2955. AIR 2955 J&K 5 (H- CJ f- S. 

Civil Procedure Code (Act X of 1977) — Order XXI (A), Rules 
7 and 8 — Of insolvent judgment • debtors — Difference between 
British Indian Law and the State Law. 

Wlicn a judgment - debtor is arrested or imprisoned in execu- 
tion of a decree for money, or against his property an order of 

attachment has be^n made in execution of such decree he mav 

apply to be declared an insolvent under the State Law. If the 
Court is satisfied that the provisions of rule 8 are in his favour, 
it may declare him lo be an insolvent. 

The provisions for insolvency proceedings in the State are 
embodi.d in Order XXI (A) of the code of civil procedura and 
they are in some respect different from those of the provincial 
Insolvency Act in British India. In particular there is no provision 
in the State law unlike the British India law that the amount of 

the debts should be Rs. 500; nor that the debter shall not be 

entitled to present an insolvency petition unless he is unable to 
pay his debts. 

A. I. R. 19-8 Lahore 202 distinguished. IJ and K. L. R. 126 
referred to. 

Ra; Mohammad V, Mehta Kanshi Ram <& Or5. CiVi7 Misc- 2st 
Appeal No, 36 of 2002, 6 JdjK LR page 74 (H-C-) D. B. 

Civil Procedure Code (Act X of 1977) — Section 60, provise 
clause (c) — Execution proceedings — Father a non-agriculturist 
contracts a debt - Father dies before or after the decree is 
passed — Son who is an agriculturist inherits a residential house 
from his father^ — Whether the house liable to be attached and 
sold in execution of the decree against the father or the 
son. 

Held that in Such a case the crucial test is whether on the 
date of application for execution of decree by attachment of the 
house it is the residential house of the agribultirist to whom it 
belongs and against w^hom the process of execution is applied for. 
The intention of the Legislature obviously is that every agricul- 
turist w’hether he is liable in his personal capacity or otherwise 
should have his residential hous* secured to him against the pro- 
ces>es in execution. 

1. L. R. 7 Bombay, P. 530, AIR Allahabad 1928, P. 211; AIR 

19o2 All. P. 508; AIR 1939 Lahore 556; AIR 1940 Lahore 320 
referred to. 

17. S, Jai Sing}., Civil Appeal No. 7 of 2947, 6 JeSK LR Page 
90 (Board of Judicial Aavisers), 

Civil Procedure Code (Act X of 1977) — Section 100 - Second 

Appeal Concurrent finding of fact conclusive. 

C ourrciit findiiiii ot tlie lirst two courts not being vitiated 
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by any error of law, is conclusive in second appeal. 

Abdul Ghani & Ors- (Pltffs^ — Applts) Versus Ch- Ghulam Ahmed 
<& Ors. (Depts^ Respdts) Civil Appeal No> 21 Of 1947* 6 e7d?K LR 
160 (Board Of Judicial Advisers) 

Civil Procedure (Act X of 1977) — O. I, R. 3 — Abate- 

ment of appeal arising out of a declaration suit — Impleading 
each co-sharer in joint land not necessary. 

Eacn appellannt as a joint owner is entitled to seek a dec^aratirn 
that respondents have no interest in the joint land and in o?der 
to obtain this declaration it is not necessary for him to implead 
each CO — sharer in the joint land who supports his claim and who 
also likewise desires a declaration against respondents. If the non — 
joinder of a co—sharer in such an action in original Cru t i ; not 
fatal to the maintainability of the claim then the non— joinder of 
a CO — sharer in appeal stands on the same footing and docs not 
affect the right of a surviving co- sharer to continue the appeal. 
Jamadar Ramali Khan d5 Ors. (Pdff: Applts) V rsus Ali Khan 
Ors. (Defdt - Resvdts) Civil Appeal No. 14 of 1945, 6 JdzK LR 

nnop 166 (Board of Judicial Advisers). 

CWl ProeSr. Cod. (Act X of 1977) - Order 42 rule I - 

Appeal from appellate decree — Copy of the judgment of the 
trial Court filed after the period of limitation without explanation 
for delay — Apppe al time-barred. 

Held that the argument that it is not essential to attach a copy of 
tha trial Court’s ] dgment cannot be accepted in view of the 
exrress provisions of law under Order 42 Rule I which is aifferent 
from the law in British India- It is also well known that the 
practice is to attach a copy rf the judgment 
Oazi Khalil-vl-Rehman V. Atma Ram. Cwil 
2003 7 J<&K LR TCI (H C.) D- B 
Civil Procedure Cede (Act X of 1977) 

Confirmation of sale of immovable property in exccuiion 

proceedings — Wronj description of Khasra number - No mistake 

of identity of land - Effect. r • , 

Held that where there is no mistake of idtntjiy, a mere 

wrong description is not materia • 

AIR 1930 Allahabed 556 & AIR 1933 Lah.1031 rtferred 'lo- 
Mehni V. Satar Mohd & Ors- Civil Ilnd Appeal No. 77 of 20C4 

Ci^lf ^Profedure (Act ‘x of 1977) - Res-jadicata - Suit for 

possession of land brought in 1992 ended In a compromise decree 
— A minor being a party in the suit was represented by a next 
friend — No permission as required by compromise on behalf of the 
minor — A second suit whether not maintainable. 

Held that in these circumstances tlie compromise decree in the 
previous suit would not operate as res-jud eara so far as the suit 

cf the minor was concerned- 
Shah Room Khan V. Mohd Farid Khan. 

of 2004. 7 JeeK LR 254 (H. C-) D. B. 

Civil Procedure Code, 1977 — 0. 32 r. 7 
the parties to a compromise being 
secured to effect compromise on behalf of 
Compromise reduced to nullity. 

Held thnt the compromise could not be treated as a nullity 


of the trial Ccurt. 

Ilr.d Appeal No. I cf 

Order XXI Rule 92 


CiVi7 lind Appeal No. 57 

Compromise — Some of 
- Leave of the Court not 
minors — Whilher the 


or void ab initio- Sub rule 2 of lule 7 of order 32 makes it clear 
enough tha" the conpromise cannot he avoided by any person other 
than the minor. Rather it is binding upon every peison excepting 
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the minor. The minor alone can avoid it or he may if he so 
c'lopses on attaining majority ratify or affirm it. AIR 24 A11.625 
referred to- 

Sona Wani V. Lassi & Ors, Revenue I hid Appeal No* 3 of 2004, 
7 J&K LR 177 iH* C.) Single Bench, 

Civil Procedure Code (X of 1977) — Section 100 — Concurrent 
findinrs o^ the Courts below with regard to a question of fact 
— Second appeal to the High Court — Interference by the High 
Court. 

Held that the jurisdiction of the High C ourt ft r interference 
in a second cppeal is limited by section ICO of the Civil Procedure 
Code. It can interfere with findings on questions of fact only when 
the Courts below have committed some error of law or procedure 
and, however, perverse the findidgs of the Courts below may be 
they are binding upon the High Court unLss 0 cy are vitiated 
hy any error of mi^di’ cction in law. It is therefore, not only 
proper and desirable but it is n cessarv rhar when the High Court 
in'- rf^ res with a cor current finding of the Courts below or with 
the finding of a lowir appellate Coiiit on a question of fact- it 
should stite in its judg nenc the error of law commifred by ti e 
(^ourts belo V and t’ e reasons for the inteif :rence. 

Badri Nath V. Basantu Ors Civil Appeal No. 9 Of 2947, 7 

(Boart/ Of Judicictl Advisers). 

Civil Procedure Code (Act X of 1977) ~ Section II-Res-Judicata 
“ Issue in former case need not be expressly put or decided 
in words — Implied adjudication enough. 

Held that it is a wcW established uile of law that for the 
plea of rtsjudicata to prevail it is not always necessary that there 
should have been an express finding on tlie relevant issue and if 
the decision in the former Suit cannot he accounted for except on 
the suppo'^ition that the iscue arising in the subsequent suit was 
d cided the decree will operate as res-judicata on sucli issue- 

51 I. A- page 293 : S- C. 51 Cal. P. 631 and ILR 15 Bombay 
P. 89 followed. 

Ahad Ganai V. Deivan Jewan Nath Madan, Civil Appeal No. 18 
Of 3947, 7 JSiK LR 218 (Board of Judicial Advisers). 

Civil Procedure Code (Act X of 1977) — Order XVII rule 2 and 3, 

0, IX r. 13 - Case edjourned to 3rd Chet for the purpose of re- 
(ording the evidence of the defendant’s witnesses — No witness of 
the defendant nor he himsclf present on that date — Ex-parte pro- 
ceeding taken against the defendant and case adjourned to 8th 
Chet arguments on behalf of the plaintiff hoard and ex-parte decree 
(sought to be set aside) passed on 14th Chet — ^^hether the order 
dated 14th Chet 2004 is one under 0. 17 r. 3 C. P. C- 

Held that unless and until the foCts and circumstances of 
the case clearly indicate that the order is one under 0* XVII r, 
3 it should he treated to have been passed under 0. XVII r. 2. 0. 
XVII r. 3 would apply only in such cases where a party has failed 
to produce Iiis evidence or to cause the attendance of his vutn^ss 
perform anyother act necessary to the further progress of 
ih* suit in spite of time having been granted to him for so doing. 
If only one of the parties is present and an exparte order is pas< d 
tl en the rule that can correctly be applied is 0. 17 r. 2. As such 
an application under 0. 9 r. 13 for getting the exparte decree set 
aside can oe put in according to law. 

^LI Mad. 286 (F. B.) AIR 1933 Cah 73 referred to. 

Ulna Nath V. Bamdev & Ors, Civil Revision No. 32 and 33 of 
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law that by adopting a 


2005, 7 c7&fC LR 247 (H. C*) Single Bench* 

Civil Procedure Code (Act X of 1977) — O. VI — Pleading*. 

The Board of Judicial Advisers have repeatedly commented 
on the indifference on the part of the sub-ordinate Courts in the 
matter of pleadings. If cire is taken in the initial stages of a case 
to scrutinize the pleadings and to examine the parties before issues 
are framed to elucidate obscurities in the plaint and the written 
statements, considerable waste of time and expense would be avoided 
and the decisions would be more satisfactory. 

Mst- Zooni <& Ors* V* Salam & Ors* Civil appeal No. 8 of 
8 c7&K LR 37 iBoard of Judicial Advisers). 

Civil Procedure Code (Act X of 1977) — Order XX Judgment — 
What is. 

A judgment of a e vil Court must contain a concise statement 
of the case, the points for determination, the decision thereon and 
the re isons for such decision. 

Satar & Ors V. Razak & Ors. Civil llnd Appeal No, 25 Of 2005» 

8 c/&K LR 157 (H. C.) Single Bench. 

Civil Procedure Code, 1977, (Act X of 1977) — Section 151 — 

Inherent power of the Court to remedy injustice done by abuse 

of process of Court — Circular No. 136. Order obtained by a 
party from Court by mis-representing facts — Power of Court 
to review its order although no review specifically provided in 

the said Circular. 

It is a well settled principle ot 

procedure something has been done which the Court never intended 
to do and which results in the miscarriage of justice, then the 
Court has ample powers to remedy the wrong done. The injustice 
so done can be and must be remedied on the principle actus curia 
nominem grav' bit an act of the Court shall prejudice no person. 
An abuse of the process of the Court may result from a default 
or mistake of the Court itself or its officer or as the result of 
misrepresentation made by a patty. In all such cases the Court 
has got an inherent power to make such orders, as may be neces- 
sary for the ends of justice or to prevent the abuse of the process 

of Courts. ^ ^ ^ ^ 

Bhagat Prithvi Chand V. L Narain Das- Ciidl Revision No. 23 Of 2006. 

8 J&K LR 180 (H. C.) Single Bench. 

Civil Procedure Code (Act X of 1977) Order 13 — Rule I — 
Plaintiffs producing a document in Court when both parties have 
adduced their evidence and all that remains^ for the Court is to 
hear arguments and then pronounce its decision — Genuineness of 
document denied by the defendant — Court giving decision without 
applying its mind to the genuineness of the document — Effect — 

Duty of Court. . 

Held that the decision was open to one grave objection. The 

Court did not apply its mind to the consideration of all important 
question as to whether or not the document was genuine. Its 
genuineness was stoutly denied by the defendant and apart from 
other circumstances tending to show th^t the document was not 
genuine, its belated production by the plaintiffs was itself calculated 
to give rise to ' grave ^picion. W*here the Court took the 
gcnuinencncss of thc"documedt for granted it begged the weole 
question. It had first to de^ejl^h^hex^ not the document was 
genuine one. 
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Samad and Others Versus Ghidam Nabi Shah and Others^ Civil 
appeal No. 2 Of 2949. 9 J<£K L.R. 203 {Board). 

(a) CivU P. C, (1908) 0. 18, R. 2 — Personal evidence by 
parties — Evidence Act. (1872), S. 114. 

It is a bad ^)ractice that when parties arc in a position to 
give personal evidence they should refrain from entering the witness 
box. if such evidence is withheld without sufficient cause, the 
court is not only entitled but is bound to draw an adverse infer- 
ence against the party who has thus withheld evidence. It is a still 
more objectionable practice to cite opposite side as one’s own 
witness. This places the examination and cross-examination of such 
a witness in wrong hands, necessitates the criticism of the evidence 
by the side which had called it and this embarrasses fair trial and 
causes obstruction of justice. 

Anno : C. P. C. 0. 18, R. 2, N. 1 

Gandamal App : Vs* Bhulloo Ram. Respdt : Appeal No. I of 1950* 
D/- 25~ 6- 1950y AIR 1951 J&K 5 (Board of Judicial Advisers)* 


Civil P. C. (1903), Order 47, Rule 1 — No review on ground 

of erroneous finding of fact. 

An application for review cannot be entertained for reconsi- 
deration of a question of fact on which the Board, after consider- 
ing all the circumstances of the case, arrived at a clear finding. 
Anno. C P C, 0. 47. R. 1, N. 17 —A 

Jana cS Ors V. Ghidam Nabi, Review Appln* No. 3 of 50 D/- 
11-6-1951, AIR 1952 JcQK 12 (Board of Judicial Advisers). 

Civil P. C. (1908), Order 47 Rule 1 — Question which might 
and ought to have been raised but not raised — No review for 
deciding such question. 

Where a ques'-ion based on certain amendment which miget 
and ought to have been raised before the Board at the time when 
the appeal was heard is not raised, no review can be granted for 
decision of such question. 

Jana <& Ors V* Ghidam Nabi* Review Appln* No* 3 of 50 Dj- 

A/J? 1952 J<&K 12 (Board of Judicial Advisers)* 

Civil P. C. (1908), S. 35 — Successful party — Right to receive 
costs* 


Costs awardable under Section 35 are in the discretion of 

the Court, but that discretion has to be exercised in a judicial 

manner on the basis of sound legal principle and not arbitrarily. 

One of such principles is tliat a successful party is entitled to 

^sts, unless he is guilty of such misconduct as would disentitle 

him in the eye of law. Even then it is necessarv for the trial 

Judge to record reasons for his not awarding costs to the successful 
party. 


(Note:- In this case the High Court in revision set aside 
the order passed by the lower Court directing the successful party 
opposing a pauper application to bear his own costs). 

^ & Or5. CivU Rev. No. 52 of 

C% P^C “l8W 


That a person had been in adverse 
and had acquired mortgagee right by 
fact. 


possession of property 
prescription is finding of 


Anno. Civil P. C. Ss. 100-101 N. 36. 

Garibu Ors V* Bh* Lakhshami Narain* Civil 2nd appeal No* 45 
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of 2006 DI-14-U1952. AIR 1952 J<£K 21 (H. C-) D. B- 

Civil P. C. (1898) — S. 100 — Concurrent findings of fact — Inter- 
ference with. 

It is true that concurrent findings of facts arc binding on 
the second appellate Court and cannot be challenged in second 
<»ppeal but when they are based wholly upon surmises or conjectures 
without any positive evidence to support them» they can be set 
aside in second appeal . 

Garibu cS Ors Bh- Lakhshami Narain^ Civil 2nd appleal No. 45 of 
2006. DI-14-1-1952, AIR 1952 Jc&K 24 (H. C.) D. B. 

Civil P. C. (1908) S. 100 — Question whether document is sham. 

The question whether a particular transaction is a sham one 
or not. is a question of fact and in such a matter the Board is 
bound by the concurient findings of fact arrived at by the Courts 
below. 

Anno. C. P. C. S. 100 N, 54. 

Sh. Raghunath Devi v. Kh» Samad Gashrnp Civil Appeal No< 2 

of 2950 D(~18-6-1951. AIR 2952 J(&K 30 ( Board of Judicial 

Advisers). 

Civil P. C. (1908), 0. 8. R 3 — In pleading gift denied in a general 
way but no specific plea tkaen in regard to attestation of the deed 

— At the trial execution of deed fully proved but evidence silent 
in regard to its attestation — 

Party held was not bound to call evidence in regard to 
attestation and rejection of the deed on this ground held not 
justified. 

Anno. CP C. O. 8, R. 3. N. 1- 

Sh* Raghunath Devi V. Kh. Samad Gaseru, Civil Appeal No. 2 

of 2950 DI^28-6-2952. AIR 2952 J c& K 30 (Board of Judicial 

Advisers)* ^ . , 

Civil P. C. (1908), S. 11 — Execution Proceedings — Point that 
subsequent execution application was not a fresh applicaiion 
finally decided by executing Court. 

Point cannot be re-opened in a subsequent application. 

Anno. C. P. C- S. 11 N- 23- 

Hiranand V. Jyoti Ram Goel* 2st Appeal No. 6. of 200S D/~ 2st 
Chet 2008. AIR 2952 Jc&K 32 (H. C.) D. B. 

Civil P. C. (1908), 0. 1 R. 10, 0- 28 Rr. 1. and 3 — Partition 

suit — Compromise between plaintiff and one set of defendants 

— Decree in terms of compromise and withdrawal by plaintiff 
Court has no jurisdiction to transfer other set of contesting 

defendants as plaintiff. i j* 

Ordinarily, when the Court finds no impediment to the dis- 
missal of a suit after the announcement of the withdrawal of the 
claim by the plaintiff it will simply dismiss the suit of the plain- 
tiff which he has withdrawan but there arc some exceptions to 
this rule as have been recognised in partition suits, account suits 
and partnership suits. In these suits if the plaintiff intends to 
withdraw from the suit the Court may not dismiss the suit merely 
because the plafntiff has withdrawn from the suit; it wilt transpose 
the defendants who have vested rights as plaintiffs and the plain- 
tiffs as defendants in the suit and allow the suit to proceed- The 
Court has to sec whether or not the defendant will be prejudiced 
if the plainiiff is allowed to withdraw from the suit. The test to 
be applied is whether the^ defendant will be able to seek his 
remedy in a separate suit without any legal impediments. Mere 
inconvenience to a defendant would not justify the Court to disallow 
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the plaintiff from withdrawing the suit. 

Where in a suit for partition and accounts the Court passes 
a decree in terms of the compromise entered into between the 
plaintiff and some of the defendants* the Court has no jurisdiction 
thereafter to transpose the remaining defendants who also claim a 
share in the property, as plaintiffs and the plaintiff as defendant, 
It is open to these defendants to file a separate suit to enforce 
their rights. 

Anno. CPC. 0* 1, R, lO- N. 34. 35 and 36 ; Or, 23, R. 3, N. 20- 
Gh. Mohd Sheikh y. Ahad Sheikh (S Ors^ Civil Revn, No. 89 of 
2008 Dl- 6-6-2952. A7i? 2952 JeSK 34 (H. C.) C. J. 

Civil P. C. (1908), 0. 23 R, 1 — Suit for partition — Prelimi- 
nary decree — Plaintiff withdrawing from suit — Suit cannot be 
dismissed. 

In a suit for partition if preliminary decree is passed declaring 
and defining the shares of the several parties the suit will not 
be dismissed by reason of any subsequent withdrawal by the plain- 
tiff- for the obvious reason that the rights declared in favour of 
defendants under the preliminary decree would be rendered nugatory 
if the suit should simply be dismissed. AIR 1934 Mad. 338, Ref- 
Anno. CPC. 0. 23 R. 1, N. 10- 

Gh‘ Mohd Sheikh 12. Ahad Sheikh c6 Ors. Civil Revn. No. 89 of 
2008 Dl- 6-6-1952, AIR 2952 J&cK 34 (H.C.) C^J. 

Civil P* C. (1908), S. 115 and 0. 9, R. 13 — Order setting 

aside exparte decree — Revision — Interference in. 

It is true that before an exparte decree is set aside the Court 
mast com* to a d^'inte finling tint there was sufficient ciuse for 
making such an order. But the discretion primarily for setting aside 
of the decree vests in tlie ourt and unless and until it is made 
to appear that the exercise of the discretion is arbitrarily or 
unreasonable, the High Caurt will not ordinarily interfere in 
revision. AIR 1944 Lah 397, Re. on. 

Anno : Civil P- C ; 0. 9. R. 13 N. 30, 

W. J aflat Ram V. Salam Joo c6 Ors. Civil Revn. No. 85 of 2008, 
Dj- 12-9-2952. AIR 1953 J(£K 11 {H.C.} D. B. 

Civil P. C. (1908), Ss- 151 and 152 — - Inherent power of Court 

to amend decrees. 


Appellate decree of District Judge not in conformity with 
his judgment — Execution case coming before him in appeal — 
District Judge interpreting judgment but not bringing decree in 
conformity with it — District Judge held should have brought the 
decree in conformity with the judgment in exercise of his inherent 
jurisdiction. 

Anno. Civil P. C. S. 151 N. 2 ; S. 152 N. 6. 

Raja Sahib of Poonch V. Kirpa Ram. Civil Appeal No. 3 of 2952 

Dt- 19-8-1952. AIR 1954 Jd^K 23 (Boa-d of Judicial Advisers). 

Civil P . C. (1908), O. 20, R. 4 — Construction of judgment. 

On a question of construction of the judgment the real in- 
tention of the Judge not expressed in the judgment may be irrelevant. 
It mny also be irrele\ant if the expressed intention is opposed to 
the real intention. Rut where the expressed intention corresponds to 

the real intention then in such a case, the interpretation put by 

the author on his own judgment cannot be wholly without value. 

Anno. Civil P. C.,0. 20 R. 4 N- 7 


Raja 8ahib of Poonch V. Kirpa Ram. Civil Appeal No. 3 of 2952 

23 (Board of Judicial Advisers), 

Civil P. C. (1908), O. 20, Rr. 6 and 4 — Decree not 


in con> 
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(ormity with judgment. 

Decree for ejetment by Munsiff subject to payment by landlord 
of Rs. 720/- to tenant within two months - On appeal District Judge 
raising amount to Rs. 928/6/" and judgment requiring landlord to pay 
the said sum before ejecting tenant- Decree however requiring 
londlord to pay Rs* 928/6/- within two months before ejecting tenant- 
There was held discrepancy between judgment and decree of District 
Judge- Time limit not being fixed in his judgment it could not be 
imported in it from decree of Munsiff on the ground that the 
District Judge had allowed the appeal only to a limited extent and 
for the rest it had affirmed the decree of the Munsiff. 

Anno. Civil P. C- O, 20, R. 4 N. 7 ; 0. 20, R. t N. 7. 

Raja Sahib of Poonch U- Kirpa Ram. Civil appeal .Vo. 3 of 1951 
D/- 19-8-52. A7R 1954 J&X 23 (Board of Judicial Advisers), 

Civil P. C. (1908), S> 152 and 0.20, R. 6 — Amendment of 

decree 

Application for amendment of decree (which was not in con- 
formity with judgment) made after application for execution of 
decree was finally rejected hy High Court — Proccedigs for execution 
of decree and for its amendment held should have been taken 
simultaneously- Anno. Civil P. C. S. 152 N. 7 and 8. 

Raja Shib of Poonch V. Kirpa Ram. Civil Appeal No. 3 of 1951 
D/- 29-8-1952. AIR 1954 J&iK 23 (Board of Judicial Advisers). 

Civil P. C. (1898), S. 115 and 0- 6, R. 17 — Revision against 
interlocutory orders — ( J&K. Civil P. C. (10 of 1977 Smt.), 
S. 115). g 

An order refusing to allow amendment of plaint thou oh inter- 
locutory in nature is a case d.cided within the meanings f S. 115 
and is open to revision. Meaning of ‘case decided* discus/? d. AIR 

1948 Nag 258 (FB) ; 1926 Mad 1124 and 1939 Rang 22, he], on. 

Where in refusing to allow amendment of fplaint t e subor- 
dinate Court has exercised its discretion arbitrarily the High Court 
would be justified in interfering with it in revision. 

Section 115 (d), Jammu and Kashmir Civil P. C. gives wider 
powers of revision to the High Court than under S. 115 XICIL 

Anno. CPC. S. 115 N. 4, 5, 20. 


Mohd. Maqbid V. Kadir Munjgaroo & Ors. CivJ Revn. Appln No. 
12 of 2007 D/- 18-9-1953. AIR 1954 J&K 26 (H. C.) D. B. 

Civil P, C. (1908), 0. 32, R. 7 — Scope — 

A compromise in which a minor is a party cannot be rc- 
co ded without the leave of the Court and unless it is in the 
interest and for the benefit of the minor* 

Mt. Taja V. Aist Azizi. Civil appeal No. 2 of 1953 D/- 18-6-1953. 
A/R 1954 J&K 31 (Board of Judicial Advisers). 

Civil P. C. (1908), 0.47, R. 1, 0 32, R. 7, S- 151 — Compromise 

recorded when one of the parties was minor — No leave obtained 
— Application under S. 151 to set aside order recording com- 
promise can be treatad as application for review. 

The question whether an application made under S. ]51, 
Civil P. C. could or could not be converted into an application 
for review under 0- 47, R. 1 of the Code depends upon the cir- 
cumstance of each case. Where the order recording the compromise 
was obviously erroneous as it contravened the provisions of 0- 32, 
R. 7 of the Code and application to set aside the compromise was 
made within one month of the order recording the compromsic, 
in other words within the period of limitation allowed for an 
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application tor review, the application should be treated as one 
under 0. 47, R. 1. even though it was in terms under S. 151. 
Order 47, R. 1 is wide enough to cover a case of this nature. 
The only impediment in treating this application as an application 
for review is the lack of payment of necessary court-fees, which 
can be demanded and made good at any stage of the proceedings. 
Anno : Civil P. C ; 0. 47, R. 1 N. 2, 16, 16a. 22, 0. 32, R. 7 N. 
5, 20; S. 151 N. 3. 

Mst Taja V. Mst Azizi. Civil Apped ATo. 2 of 1953 ; D!- 16-6-53 
AIR 1954 J&/C 31 (Board of Judicial Advisers). 

Civil P. C. (1900) Ss- 11 and 96 — Appeal by successful party 
against adverse finding 

Where a suit is decreed in favour of a party but there 
is an adverse finding against him on one point which is not at 
all necessary for passing the decree, the finding cannot operate as 
res judicate as between the parties and as such the successful party 
IS not competent to appeal at^ainst that finding. 3 J3cK LR 186, Rel. 
on; Chitaleys Civil P. C; Ref. to. 

Anno. Civil P. C ; S. 11 N. 108, 1C9 and 110 ; S. 96 N. 6 Pts 
9, 12 and 14. 

^o/id. Mfr V. Gh. Mohiuddin & Ors. 2nd Appeal No. 35 of 2006 
Dl- 1 Bhadon 2007. AIR 1954 J&X 32 (H. C.) 5. B. 

^ ° R. 11(2) (Jammu 

and J^thmir) — Order refusing instalments — Appealabilitry. 

Both the orders fixing instantalraents or refusing to fix instal- 
ments for the payment of the decretal amount by the executing 
Court would be made under sub-rule (2) of R. 11 of 0. 20 and 

sub-rule would be appealable under 0. 43, R. 
1(11) (Jammu & Kashmir). If it is pass'd without the consent of 
the parties. It wou'd be doing nothing short of violence to the 

(Jammu and 

^ashmir) to confine its application to those orders alone by which 

w'cfvii'T ef'o'. 'S, wrku.“'‘ 

DA 3?«“c.?d' s'”’"- 

Civil P. c. (1908), 0. 20, R. 4 - Appealable cases 

. C ourt should pronounce its opinion on all important points 
involved in the case. 

Anno. C. P. C ; 0. 20, R. 4. N. 6. 

Gangu & Or5 y. Lissa Zargzr & Ors. Rev. 1st avveal Nn 9 ^ n/ 
2^ DI- 5-4-54. MR 1954 J&K 44 (H. C.) S. B. 

orip^ial’ 1 - Presentation of memorandum 

It is true that an appeal must be presented by an authorized 

of returning t le appeal to the appellant, itself sends it to the 
proper cou^t which accepts the presentation, the appellant should 
not be made to suffer for the mistakes of the Court on th^princlo e 

dTsmTssS""" should ^not 

Anno. C. P. C. 0. 41, R. 1 N. 2. 

Gangu & Ors. V. Lassa Zargar & Ors. Rev. annpa) oo £ 

Cml P. C. (1908). 0.6,R.17,S.n5-R.,i.i„„„.i„.,„j„.„ 


f 
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ing amendment — Acepetance of costs — Effect. 

Order allowing amendment of plaint on payment of cost — 

e.osts accepted by defendant and plaint amended — Acceptance of 

costs without prejudice to right to go in revision— Revision against 
order not barred. 

Anno. C. P. C ; 0. 6, R. 17, N. 15. 

Mulla ; 0* 6, R. 17, P. 595 N- ** Leave given ** (Topic 

exhaustively dealt with in N. 15 to 0. 6 R. ]7. in ATR Com, - 
4 Pts. extra in AIR Com. note). C- P. C ; 0, 6- 17 N- 21. Civil 
P* S. 115 N. 5. 1953 Mulla : S. 115, P. 410 N. “ Interlocutory 

order (Lahore view indicated in Mulla is based on over - ruled 
case in AIR 1924 Lah 425 — Later F. B. case AIR 1943 Lah 65 
which over-ruled AIR 1924 Lah 425 not noticed in Mulla — Vif'ws 
of Ajmer - Merwara, Kutch, Madhya Bharat, Rajasthan and Lahore 
(subsequent to 1943 Lah 65 (FB) and conflet between Lahore and 
Allahabad views not noted in Mulla — Solution of conflict not 
indicoted). 

Seth Kerpal Chand P. The Traders Bank Ltd, Civil Revn. No* 49 
of 2009, Dl~ 11- 12- 1953. AIR 1954 (H. C.) S. 8. 

Civil P. C. (1908), 0. 29, R. 1, 0.3 Rr. — Suit by coloration 
— Plaint signed and verified by manager^^ubsequent ratification. 

Order 29, R. 1, Civil P. C. does not authorise the person 
mentioned therein to institute suits on behalf of the corporation, 
tt merely authorizes those persons to sign and verify pleadings on 
behalf of a corporatton. The institution of the suit and the presen- 
tation of the plaint has to be done by the party in person or by 
his recognised agent, or by a pleader appearing, applying or acting, 
as the case may be, on his behalf, as required by 0. 3, R. 1, 

C. P. C. 

A plaint in a suit filed on behalf of a Bank was and verified 
by its manager who under the Articles of Association of the Bank, 
was authorised, with the previous sanction of the directors, to take 
legal proccedigs to recover the dues of the Bank. He did not ho/d 
any power of attorney on the date of the suit. On an objection 
by the defendant, an amended plaint was filed by the Bank stating 
that the Bank had, by its resolution, confirmed and ratified the 
menager’s action. The Court allowed the amended plaint. On revision 
against the order. 

Held that as the initiative to institute the suit could be 
properly transferaed to the Manager under the Articles of Associa- 
tion, the subsequent ratification of the act of the agent by the 
principal could cure the original defect. AIR 1936 Lah 321 and 25 
All 635, Rel. on. AIR 1932 Lah 388 and 1935 Lah 345, disting- 
uished. Case law reffered. 

That the Court had rightly allowed the amendment of the 
plaint and there was no reason to drive the plaintiff non-apy licant 
to institute a fresh suit. 

Anno. CPC. 0- 29, R. 1 N. 2. 1935 Mulla ; 0. 29, R. 1 ( Topic 
discussed in N. 2 to 0- 29, R. 1 in AIR Com. extro). 

Seth Kirpal Chand V* The Traders Bank Ltd, Jammu* Civil Revn* 
No- 49 of 2009, D/- 11- 12- 53. AIR 1954 Jc^K 45 (H- C.) S. 8. 

Civil P. C. (1908), 0. 23, R, 3 : S. 96, 0.43, Rl (m) — Order re- 
cording Compromise — Appeal — (Debt Laws — J. & K. Agricul- 
turUts’ Relief Act (1 of 1953),S.5(3). 

There is an obvious distinction between an order recording 
an argreement, a compromise or satisfaction and the final decree 
that should be made in accordance therewith. 


/ 
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An order under Rule 3 of Order 23 recording or refusing to 
record an agreement, a compromise or satisfacrion is appealable 
under 0- 43, R. 1 (m) irrespective of the consideration whether 
the decree that followed it was a constant decree or not. The res- 
triction that consent of the parties takes away the right of appeal 
does not attach to the order. ^ 

But under S. 5(3). J. and K. Agriculturists’ Relief Act no 
appeal lies from any order passed by the Court in any such suit 
with the exception of the order specified in Cl. (h) of S. 104, Civil 

rn‘:=» order recording an agreement, a compro- 

mise or satisfacfion under 0. 23, R- 3. is not appealable and the 

only remedy by which a glaring injustice arising from such an 
order can be got removed is to apply in revision. 

rlSed ^ •• S- 96 N. 15. Cases 

Mp “ssTa 

Civil P. C. (1908), 0 6^. 17 — Object and scope — Suit for per- 
can be iffower-' »««***'*« “w relief of possession 

rJdbrc object of allowing amendments is to get at the 

,, one condition, and .ha, ia that it ahSl V possible ?o settk 

justice's , hi" opposite" pal"*'*’’ ot i- 

frnrr, \ ^9'' Permanent injunction to restrain the defendant, 

cmuVt: ? 'i^-ld Eg Tno^hlr ^uh^^ stlTf ’si^rof aS 

PP°7754 hi DisseE^r^m.- Chftaley’s cfvif'p C 

I’ «3l' SJ ■W'",b?f„dra5 Si; Sy"s1n?d 

13 H “ °”h. gji t"”- o/- 

:si %v, on"l« 

in State — (Civil P C S« Paa\^^ if executable 

of India. Artsy 5 and 261?!).' ' 44) - (Constitution 

The definition of ‘foreign Court’ in T and l.' <-• i ^ 

fe'the-SsfEMir 

whSeh’S” »' Inta i'S cr 

final judgments or orders delivered or passed by clvil^Lty 
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in any part of the territory of India arc made capable of execution 
anywhere within that territory. The definition of ‘foreign Court' 
must to the extent of its repugnancy to the provisions indicated 
above be held inoperative and of no effect. 

Therefore an expparte decree passed by the Amritsar Court 
on 4- 6- 1951 against the State subject was executable in the State 
Courts on the date when the decree - holders' application for cxe^ 
cution instituted on 27- 10- 1951 was rejected by the executing 
Court at Jammu on 25- 10^ 1952. Anno. AIR Com. ; Const, of India. 
Art. 5 N. 1. S. 2 (5) P. 10 (7 Pts. extra in AIR Com) AIR Com : 

Civil P.C ; S. 44 N. 2. 1953 Mulla ; S. 44 (Topic discussed in 
AIR Com ; extra ) 

Cases Referred* A. 22 (’94) 22 Cal 222 : 21 Ind App 111 (PC) 

B. AIR 1953 Hyd. 19: ILR (1952) Hyd 1030 

C. 1955 Madh-B 1 : Madh-B LJ 1954 HCR 1111 (FB) 

D. 1951 Bom 190: ILR (1950) Bom. 640. 

Af. L. Saraf V* Firm Bhagwan Das Gurdyal* First Appeal No* 32 
of 2009, D/- 19- 1- 1955. AIR 1955 c7&K 5 (H. C.) F* B* 

Civil P. C, (1908), 0. 41, R. 27 — Record of rcasoiw — Failure 

to — Effect. 1* j • 

The contention that the lower appellate Court did not give 

any reasons for allowing the respondents to produce additional evi- 
dence is not tenable where it was found from the material on the 
record that there were circumstances which justified it to allow the 
party to adduce additional evidence. ^ 

Anno. AIR Com. C. PC ; 0. 41. R* 27 N. 10 : 1953 Mulla. 0- 4L R. 
27. EP. 1221 N. ‘ Recording rulings in (’67) 11 Moo Ind App 345 (3 to) 
and AIR 1939 PC 152 (154) and contra views in AIR 1923 All- 413 ; 
AIR 1921 All 408 : AIR 1915 Mad 588 : 2 Ind Cas 995 ; AIR 1939 
Bom 401 and AIR 1936 Lah 138 not noticed in Mulla). 

Gh* Qadir & Ors* V* Stdtan & Ors* 2nd Appeal No* 18 and Civil 
Revn* No, 213 of 2012 Dh 17- 2- 1955. AIR 1955 JSlK 23 (H. C.) 


D. B. 

Civil P. C. (1908), 0. 41, R. 27 — If the appellate Court require* 
it — Consideration* for- 

Ordinarily the appellate Court should not allow a party to 
adduce additional evidence to patch up the weal^ parts of his case 
and fill up the omissions by adducing additional evidence* but where 
the appellate Court finds that there was substantial cause for non-produc- 
tion of evidence in the lower Court and additional evidence is re- 
quired to clear up a point in the interest of justice it may allow the 

party to produce additional evidence- 

Held, in the circumstances of th»- case, that the lower appellate 

Court was perfectly justified in allowing ^he document w 

Anno: AIR Com; CPC; 0. 41. R. 27 N. 4 : 19o3 

P. 1218 N. “ When admitted (AIR 1937 Pat 584 which 

construes AIR 1931 PC 143 not noticed in Mulla). 

AIR Com ; CPC ; 0- 41, R. 27 N. 8 ; 1953 Mulla. 0- 41. R. 27. P. 1220 

N. “Or cause” (13 Pts. extra in AIR Com. — Footnotes in AIR 

Com. exhaustive and illustrative — Views of other High Courts not 


noticed in Mulla). , , , . ^ , 

Gh. Qadir dS Or5. V. Sultan <£ Ors* 2nd Appeal No. IS and Civil 
Revn* No* 113 of 2011 — D/- 17- 2- 1955. AIR 1955 J K 23 (H. 


C.) D. B. 

Civil P. C. (1908), 0. 8, R. 6 — Counter-claim — Opportunity to plaintiff 
to meet it — Court fee to be paid (Court-fees Act (1870), Sch. f, 
Art. I.) 
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A counter - claim requires to be properly stamped and an 
opportunity should be given to the plaintiff to meet the counter- 
claim of the defendant. 

Anno. AIR Com. C- P* C * 0*8tR‘fc»>bJ.15. 

1953 Mulla ; 0. 8, R. 6, P. 534 N. “Counter-claim (4 Pts. extra in AIR 
Com. — Calcutta, Patna and Bombay case law and AIR 1943 PC 29 
not referred in Mulla). 

C. F. Act. Sch. L Art. 1, N. 3. 

Ghulam Ghulam A/imed & Ors. 2nd Appsed No* 230 of 2011 D/- 

5- 1- 1956. AIR 1956 J & K 38 (H. C.) 5. B. 

Civil P. C. (1908), S. 149 — Counter - claim set up in suit — Court 
may allow defendant to pay Court - fee — (Court - fee Act (1870), S. 


12 ). 

Where the written statement filed by the defendant is treated 
as the plaint in the cross-suit insti'.uted by him, the Court may 
in its discretion under S. 149 Civil P. C ; allow him to pay court- 
fee even after the decree in the suit. AIR 1936 Cal 277 and 1939 
Bom 386 Rel. on. 

Anno. AIR Com. C. P. C ; S 149, P. 475 N. “At any stage’' (Conflict 
views under former Code indicated in S. 7 to S- 149 in AIR Com. 
— All points (16) in N. 7 to S- 149 in AIR Com. extra — AIR 
1933 Cal. 27- referred in Mulla- not referred in N. 7 to S. 149 in AIR. 
Com Court-fees Act, S. 12 N. 6- 

Cases Referred : AIR 1924 Rang 346 : 2 Rang 276, 1932 Bom 617 . 
141 Ind Cas 287- 1936 Cal 277 : 167 Ind Cas 265, 1939 Bom 386 ; 
166 Ind Cas 464- 

Ghulam V* Ghidarn Ahmed & Ors- 2nd Appeal No. 130 of 2011 
D'- 5- J- 1956. AIR 1956 J & K 38 (H. C.) 5. B. 

Civil P. C. (1908), 0.8, R.6 — Counter-claim and set of Difference 
between. 


Set off and counter-claim are both cross-actions but a set off 
is also a ground of defence. On the other hand counter-claim is 
really a weapon of otFence and enables a defendent to enforce a 
claim against the plaintiff as effectively as in an independant action. 
The main purpose of allowing a defendent to set up a counter - 
cl-^im is to avoid multiplicity of proceedings between the parties. 

AIR 1232 Bom 617, Reh on. 

Anno. AIR Com C. P. C ; 0* 8, R. 6- N. 15. 

1953 Mulla : 0- 8, R. 6. P. 634 N. “ Counte-claim ” (4 Pts, 
extra in AIR Com. — Calcutta, Patna and Bombay case law and 
AIR 1933 PC 29 not referred in Mulla). 

Ghulam V. Gk. Ahmed & Ors* 2nd Appeal No* 130 of 2011, D/~ 

5- 1- 1956. AIR 1656 J di K 38 (H. C.) S* B* 

Civil P. C. (1908), 0. 8, R. 6 — Suit for possession — Defendant 
can set up specific performance by way of counter-claim. 

In a suit for recovery of possession the defendant can set up 
a counter-claim for specific performance of an agreement to sell 
and the counter-claim can be treated as the plaint in a cross 
suit and both the suits can be disposed of together. 1924 Rang 
346. Foil. 

Anno. AIR Com. C. P. C ; 0. 8. R. 6 N. 15. 

1953 Mulla : 0. 8, R. 6, P, 634 N. “Counter-claim” (4 Pts. extra in 
AIR Com. — Calcutta, Patna and Bombay case law and AIR 1933 
PC 29 not refarred in Mulla), 

Ghulam V* Ghidam Ahmed and Others, 2nd appeal No. 130 of 2011 
Dh 5- I- 1656. AIR 1956 J<fiK 38 (H. C.) S* B* 

Civil P. C- (1908), 0. 8, R. 6 — Counter claim. 
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A counter claim need not be an action of the samP 
as the original action or even analogous thereto. Though there is 
no provision in the Code of Civil Procedure for making a counter 
claim, a Court has still power to treat the counter-claim as the 

tioTis”?hat ?hTcou together. The only limita- 

■Ch.talay , Cv.l P. C ; 5ch Ed„ ; Vol. 2. 0. 8, R. 6 Note T S 

Uii • 

0. 8, R. 6N. 15, 

^53 Mu la ; 0. 8, R. 6, P. 634 N. “Counter-claim” (4 Pts extra in AIR 

29° "ot ,rferred“i„ Sulla) ““ 

Code of Civil Procedure (Act X of 1977) — Order XXII - Rule 

Jmmt. Sn'” ^ bequeathing specified portions of 

immovable property - Plamtrr being nearest reversioner brought a 

^it for declaring the will ineffective and void against his interest 

buit dismissed by trial Court — Appeal — During the pendency 

of appeal one of the legatee dieci leaving behind him his two wives, 

two sons and Three daughters — not brought on record— Whether 

the appeal abates as against the respondents- 

Abatement under order 22 r- 4, will in the first instance be 
only so far as the deceased defendant or respondent is concerned- If, 
however, on account of this partial abatement it becomes impossible 
to proceed with the suit or appeal to its final conclusion, the entire 
suit or appeal must fail. From this it naturally follows that if the 
suit or appeal can proceed to a final conclusion with respect to the 
other defendants or respondets the partial abatement will not affect 
the rest of the suit or appeal. In the present case the rights of 
the various legatees in the bequeathed property are ascertained and 
asccrtrinable and as such the abatement as against the deceased 
respondent will not alfcet the rest of the appeal- 

AIR 1933 Lah. 556, 1933 Lah. ICCI, 1928 Lah- 573; F. B- & 1930 
Lah- 127 referred to- 

Thakur Dass V, Amar Nath c§ Ors. Civil Second Appeal No. 54 Of 
2005, 8 c7d5K LR 147 f/f. C-) D. B. 

Code of Civil Procedure (Act X of 1977) Section 11 — Res- 
Judicata. 

Held that in order that a previous decision in a suit is made 
applicable to a particular case on the ground of rcs-judicata it is 
necessary that 

(a) the matter directly and substantially in issue in the subsequen- 
tly suit mus: have been directly and substantially in issue 
in the former suit. 

(b) the former suit must have been between the same parties or 
under whom they or any of them claim ; 

(c) such parties must have been litigating under the same title in 
the former suit as in the present suit ; 

(d) the Court trying the former suit must have been a Court of 

competent jurisdiction and the matter in issue in the subsequent 

suit must have been heard and finally decided in the first 
suit* 

fn % 

Code of Civil Procedure (Act X of 1977)-Section 144 Order passed 
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under CiKular No> 136 — Can restitution be ordered. 

L relief which every successful suitor can 

Claim. The right to restitution is an inherent right possessed by 

every suitor apart from section 144 CPC and the jurisdiction to 

restitution is inherent in every Court and shall be exercised 

rnde??/.r-nn "" u demands. Powers can be exercised 

St£n 144 CPC^ strictly under 

Mohd. Civil Revision No. 6 of 2006, 8 

passed tiV the IVlimclflr iti i ^ 115 — Order 

revisable pursuance to circular No. 136— Order 

in ■ reference to the circular would show that the 

noVlra^inrl''^/ given to the judicial court and 

S "hirsts “ 13^ - clearly “evisablc 

MtiRiis Jk’^c'rsinfJ'ieSi::' ^ -f « 

Code of Criminal Procedure (Act No. XXIII of IQRQ^ . 

Rtu’.-No'-Me'l'r-d''"'' l®p“Vtcr Xll"/ GeS- Crta'S 

Kules I\o. Memorandum of Enquiry entered before recording 

c‘ t '-sn “t?„.“d 'z. ^ r 9 " 

- - Wl.ell..r defect, curable u»d,r ."fuTsad. 

ments c^uld be^'c u"cd ind“' sfctb" 5M state- 

and not the defects of suLt/nG^ F -r Procedure Code 

at the foot of the statement under^secuL^° 6? Cdm '^ I 
C ode or where no attempt had been made Kv Procedure 

“tSutr^c^ f .IXrS' a 1ta« '"'T . '? . 364*' cSi„3 

and even extensive evidence of in evidence 

A\t dots not remedf \he'^dSe« ^ complied 

gSu»%T/ tThilf;- jj'S S,a. 

filcTAAn'cTD 

^°p;rthl r'.bli;.? Srnr.' ro^-r b*”"' 

o. '.V'' fp/ct 'r .Sd'-'”i £ - 

Revenue Court. Whether suit cognizable by a 

person who is in joiin ^^sessTo” obvious that a 

the interest in the joint hoffig is endtlefto^ P^^^^hase^ 

Sf s.r e“r„.i^b-.,^'trH€'2^^ io 

{pf 0 S. ,S' ..Tlt\rr"4er„K^ “< 

holder, erher a .barcdrolder or hl"*lrT„Se,S”r,c '‘ll.o^^r .'o 


32 


remain in possession of certain plots before partition was claimed, 
the transferees in turn like the plaintiff would also be entitled to 
remain in possession till one of the share-holders claimed partition 
and such a suit alone would be exclusively cognizable by a Revenue 
Court. 

Habib Kuttoo cS Ors* 1^. Pt- Shamlal Bhat^ Civil Appeal No* 6 Of 
1949, 8 J<£K LR 32 (Board of Judicial Advisers) 

Cornapnies Act, (1913) S. 166 (aa) — Petition after voluntary 
liquidation. 

Section 166 is applicable only in case the Company is carrying 
on its business. After the Company has gone into vo’untary liquidj- 
tion the Registrar cannot ask for compulsory winding up of the 
company, AIR 1941 Bom. 25 Disting. Anno. Companies Act, S. 
166 N, 1. 

In the matter of J dl K Industries Ltd- Jammu. Appln. No, 16 of 
2008, D/- 24- 4- 2953. AIR 2954 Jc&K 20 (H, C,) C. J, 

Companies Act (1913), Ss. 166 abd 218 — Registrar’s right 
to apply — (Jammu and Kashmir Cornapnies Act (1977), Ss. 166, 
218). 

Under S. 166, Companies Act the Registrar is entitld to present 
an application for winding up of the company where it is carrying 
on its business and not after it has gone into liquidation. There is 
no other provision in the Companies Act by which the Registrar 
has the right to institute an application for compulsory winding up 
of a Company when it has already been voluntarily wound up. 
On the other hand while the right of apv>l>ing to the Court for 
winding up has been given to the Company or to any of its 
creditors or contributories or the Registrar under S. 166 of the 
Jammu and Kashmir Companies Act, 1977, S. 218 of the A.ct 
expressly lays down the winding up of a Company shall not bar 
the right of a C’t'ditor or a contributory to have it wound upby 
the Court. The omission of the Registrar from the provision of section 
218 is exceedingly significant and shows that the Registrar has no right 
to take initiative in such matter. Anno. Com. Act, 156 N. 1 1 S. 


218, N. 1. T 

Registrar Joint Stork Companies Jc&K Govt- Versus 

Bhagat d2 Or 5 . 2st Appeal No- 23 of 2010 Dl- 20- 22- J954. AIR 

Companies Act (1913). Ss. 209 A, 207 ^(3) 

— Extraordinary resolution and special resolution — Distinction 

— Mistake in giving resolution its 

and Kashmir Companies Act (1977), of Ss. 203, 207, 2094). 

The only difference between an extraordinary resolution and 
a special resolution is that in order to move a special resolution 
a notice of not less than 21 days specifying the intention to pro- 
pose a resolution, is to be given vide Section 81 of the Jammu 
and Kashmir Companies Act 1977. Thus where a special resolution 
has been passed, it does not show that any prejudice has been 
caused to the interests of either the members or the creditors of 
the Company. The passing of a special resolution instead of an 
extraordinary resolution would rather more fully safeguard the in- 
terests of both. In a case, however, where all the formalities 
speciHed in S. 209 — A have been complied with a mere technical 
mistak * in giving the resolution its proper name cannot amount 
to a defect which will in any way vitiate or invalidate the act 
oi voluntary winding up of the Company. 

i-.nnj- Cornapnies Act, S- 203 N. 1; S, S- 207 N. I; S, 209 A N. 1- 
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Registrar J- 5. Companies J(&K Govt^ l^ersus Mr Harbans Bhagai 
and others. First Appeal No, 13 of 2010. i)/- 20- IZ- 1954. AIR 1955 
J&K 32 (H. C.) D. B. 

Compromise — Minor a party — Whether leave of the Court 
necessary, 

A compromise in which a minor is a party cannot be recorded 
without the leave of the Court and unless it is in the interest 
and for the benefit of the minor. 

Mt. Taja V. Mst Azizu Civil appeal No, 2 of 1953 D!- 28- 6- 1953. 
air 2954 rJcSK 31 (Boa^d of Judicial Advisors) 

Concurrent Findings of Fact in Second Appeal are conclusive. 
Concurrent finding of the first two Courts not being vitiated 
by any error of law, is conclusive in second appeal. 

Abdul Ghani cS Ors. (Pltffs. Applts) Versus Ch. Ghulam Ahmed 
Ors. (Defdts. Respdts) Civil Avpeal No. 21 Of 7947, 6 J cS K LR 
Page 160 (Board of Judicial Advisers) 

Confession — Whether must be accepted in entirety by a court. 

. . A Court is not bound to accept the confession of an accused 

in Its entirety ; and it can disregard any portion of that statement 
wiicn It considers unreliable and it can even vary and modify that 
statem< n- by adding its own inferences P'Ovided these inferences are 
based upon some legal e- idence in the case. 

Jam 5 /m/i V. State Cr Appeal No. 3 of 1947 ~ 6 Jd}K LR Page 
n Judicial Advisers) 

Confession of guilt before the Committing Magistrate. 

^ accused appears to us to be 

A ^ personally responsible to have commit- 

ted the murder. 

Appeal No. 2 of 1949, 8 J&K LR 

^9 (hioard of Judicial Advisers) 

Confession - Retracted - Evidentiary value of - 

buf ebp rf,i to base conviction on a retrated confession 

be ^ retracted confession must 

with the crime ^ i^^dependent evidence connecting the accused 

Anno. CrPC S.’ 164 N. 18 Pt. 1 . 

2S!* A/R^’i 653 ’ jI&K ^ ^ 

corroboration - 

whether can be used to corroborate. 

or to Ve^s^fhe "t rutl^r'i^b corroborate 

7 "" 0 . Evi. Act. s. 24 N. 8, 
air 1954 "jc&k 

Confession - Retracted - Evidentiary Value of - 

fession, provided i?can\fMd%n°r‘‘''‘l" retracted con- 

by the Court in this resDert ’ invariably followed 

better than tainted evidence and Ib^ is not 

it is coroborated by credible should not be accepted, unless 

Anno. Evi. Act. S 24 N 9 

Afc- Sulam U ^ 164 N* 18* 

A/R 1954 1 f^’'c 


Antecedent recoveries 
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Confession extra — Judicial — value of. 

In ordinary circumstances extra - judicial confession are not 
entitled to weight because it is impossible to ascertain the exact 
words used by the accused in sL'ch cases. Where not only it is 
not possible to find out what exact words were used by the accused 
in the extra-judicial confession but also there is definite conflxt 
between the statements of witnesses proving the extra-judicial con- 
fession as regards the perpetrator of the crime the extra - judcial 
confession must be altogether discarded. In any case it cannot be 
d scribed as credible indep’ndent evidence which can be deemed 
sufficient for the parix)se of corroborating a retracted confession. 
Anno. Evi. Act, S. 24 N. 8- 

Ahdul Salam V. State, Cr. 1st. appeal No. 29 of 2C07, £)/- 20- 4- 
1952. AIR 1954 J<£K 2 (H. C.) Z). B. 

Confession — What is — Accused keeping silent — Would it cons- 
titute confession. 

In a criminal case if an recused keeps silent and docs not 
speak, it wcuM not amount to confession of the guilt on his part 
The confession of the accused she uld be in an unequivocal term 
admitting the confession of the crime. 

Anno. Evidence Act S. 24 N- 2- 

Isher Pass P. State, Case No. 9 of 2007, Dl- ZSth Maghar 2007, 
AIR 1954 J<£K 19 {H. C.) D. B. 


Confession — Immediately after police custody — After confession 
returned to police custody for being taken to maternity hosptial 
for delivery — No value — Cannot be regarded as free from police 
pressure. 

Where the nccused was sent to the Magistrate direct from 
the police custody rnd after the staternei t she ^\as again returned 
to the police custody as she was lo be taken by the police to the 
maternity hospiral for being deliveri d and she was then expecting 
child-birth at any moment, a confes ional statement record d in 
such circumstances loses much of its value and cannot be deemed 
to have been entirely free from police pressure, 

Anno. AIR Com. Cr. P. C- S. 164 N. 17 Pt- 8. AIR Man- Evi. 
Act. S. 26 N. 4. 

Afjt. Aranditti 12. State. Cr. l5f. appeal No* 4 of 2011, Dl- 22- 5- 

55. AIR 2955 Jc&K 13 (H. C.) D. B. . . 

Constitution Act (XIV of 1996)— Section 5 — His Highness inherent 

powers — When exercisable by a Minister. 

His Highness* pleasure is not exercisable through his Ministers 
forming the Government unless there is an express delegation of 
powers to that effect. 

Afa;or Anchal Sin^h Plaintiff 12. His Highness Government Defendant 
Original Case No. 7 of 2002, 6 J & K LR Page 21 (H. C.) F* B* 

Ed. Note Reversed in 1951 J & K I by Board of Judicial 

Advisers. 

Constitution Act (XVI of 1996) — Section 5 — Inherent powers of 
His Highness to make laws or issue ordinances— Section 38— Ordi- 
nance passed by His Highness on the recommendation of the Council 
remains in force for six months only. Distinction between section 5 
and 38. 

Held that for an Ordinance passed by His Highness under 
Section 5 cf the Constitution Act, 1096, by virtue of the inherent 
powers reserved in him, no time limit is prescribed in the Act 
and such an Ordinance will continue to exist as long as it is not 
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repealed by the authority promulgating the same while an Ordinance 
issued under Section 38 of the Act remains in force only for six 
months. 

Ghulam Nabi B^zaz (& Others Versus State- Criminal Revision No 
28 of 2006. 9 Jc&K. L R. 18 (H. C.) Single Bench. 

Constitution of India — Art. 370 — extent of the application of 
Indian Constitution to the State of Jammu and Kashmir, 

Under Art. 370 only such provisions of the Constitution could 
be declared by the president in consultation with the State Govt, 
to appU to the State of Jammu and Kashmir as related to matters 
specified in the Instrument of Accession. The Article has not been 
specifically excluded from the Second Schedule to the Constitution 
(Applicition to Jimmu and Kashmir) Order 1950 only through an 
oversight or in-advertence. State Constitution Act is clearly saved 
under clause 8 of the Instrument of Accession and it remains 
materially unaffected by Art. 370 of the Indian Constitution. 
Maghcr Singh <& Ors- V. Principal SecrUarv J(£K Govt- Civil 1st 
Appeals No- 29 of 2C0.S and No- 4 of 2009 — Dj- 25- 3- 1953 A IP 
1953 J(£K 26 (H.C.) D- B. 


Constitution Act — Powers of His Highness - Power and jurii- 
diction of the Head of the Administration appointed during the 
period of emergency - Whether the Head of the Administration 
could issue Ordinance No. XXI of 2004 and whether it was 
ultra vires of the powers conferred by His Highness. 

Hdd that under section 4 of the Constitution Act, His 
nighness can susp nd the constitution or replace the existing ad- 
ministradve machin.ry by a different Agency altogether. Under 
section 5 of the Constitution Act, His Highness can pass any orders 
and ordinances on his own motion. Obviously then, the Head of 
the Administration has been appointed in exercise of his inherent 
authority -and powers saved by sections 4 and 5 of the Constitution 
Act. therefore the moment the Head of the Administration was 
■a: pointed with powers to deal with emergency he must be presumed 

to or , ye incidental to the Administration of the Jammu and K^hmir 

fullest authority to the Head of the Administration to pass orders 

^wys of the Head of the Administration not having been defiled 
m tlie order of appointment, a general delegation of all powers 

for Heir presumed which are n^cessarv 

lor dealing with the emergency necessary 

assumption in favour of rhe 

egahty of a Statute and a Statute should not be held to be unconstim 
WhaL”'^ ^ clearly repugnant to the Constitution" 

of Hi^ nSness'' completely set at rest after ?he confirmation 

Magher Smgh & Ors. V. Principal Secretary J&K Govt Cmd 7 t 

^ «/- 2'3-?r' 

Constitution of India Act. 254 - Whether applicable to the 
of Jammu and Kashmir - Whether there is any clash hLtw ^ 

>t and section 6 of J&K. Land Acquisition Act. ^ 

Art assuming that there is some clash between these Art, 

purpose. Art. 254 is really not applicable to the Sa?e of^J^^ 
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and Kashmir. The condition precedent for the application of Art. 
254 is that it should relate to a provision of law in the concurrent 
list with respect to which Parliment has power to make laws for 
the State. In the absence of such power and in the absence of 
the application of list III of the Seventh Schedule to the State 
the question of any provision of law made by the State Legislature 
being repugnant to any provisions of a law' made by Parliment 
which Par(iainenr is not competent to enact for the State or to any 
existing law does not arise, and the J & K Big Landed Estates 
(Abolition) Acc cannot be held ultra vires of the pow'ers of Yuvrja 
on this ground. 

Maghar Singh <£ Ors- Principal Secy, J<&K Govt^ Jst. appeals 
No. 29 of 2008 and 4 of 2009 D/- 25- 3- 2953. AIR 1953 JdiK 26 
(H. C.) D. B. 

Constitution of India — Article 385 — Whether applicable to the 
State of J&K* 

Article 385 does not in terms apply to the State of Jammu 
and Kashmir. 

Maghar Smgh & Or5. V. Principal Secretary J8 lK Government 2st* 
Appeals No. 29 of 2008 and 4 of 2009 D/- 25- 3- 2953, AIR 2953 
J&lK 26 (H. C.) D. B. 

Constitution of India — Whether abrogated S. 5 of the Consti- 
tution Act of 1996. 

S. 5 of Tammu and Kashmir Constitution Act 1996 is neither 
abrogated nor surerseded by the provisions of the Indian Constitution 
by virtue of the proc'amation of 26- 11- 1249. 

Maghar Singh & Or5. V, Principal Secretary J&lK 2st. Appeals No, 
29 of 2008 and 4 of 2009. D/- 25- 3- 1953. AIR 1953 J K 26 

(H. C.) D. B. 

Constitutional Law — Legislature. 

The Government can exercise only these powers which have 
been delegated to it by the legislature. Governments have no in- 
herent powers of their own. They have to execute the wdshes of 
the legislature w’hich in fact has the sovereign authority. If the 
legislature does not in specific words authorize the Government to 
take a certain action ag^^ii st a person who is dealt with under 

some law, the power to take such action cannot be presumed with- 

out a clear pro- ision of law. 

Gh* N ahi dan P. State ^A.isC‘ Cr, Case No. 109 of 2020. Dl~ 28~ 

7- 1953. AIR 1954 J&K 7 (W- C.) D. B, 

Constitutionality of a statute — Whether invalid merely because 
the statute is opposed to the spirit of the Constitution — the 

test* 

No statute can be held invalid on the ground that it is 

opposed to the spirit of the Constitution. Whether an Act is ultra 

vires or not has to be seen with reference to the provisions of 
the Constitution alone and nothing else- It is fundamental rule of 
interpretation of statutes that there should always be a leaning 
towards holding a statute as constitutional and intra vires. AIR 

1951 All 476 (FB) and 1950 SC 27, Rel. on. 

Held that S. 19 of the Preventive Detention Act cannot be 
said to be ultra vires of the Constitution on the ground that it 
is not in accordance with the spirit of the Constitution* 

G. A. Ashai V. State, Cr. Misc. Appln. No. 4 of 2010. D/- 22- 
7- 1954. AIR 1954 dSiK 59 (H, C.) F. B. ^ 

Constitution of India* Art. 245 — Constitutionality of an Act — 
Tests of — S. 19, Preventive Detention Act — Validity — (Public 
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Safety — Preventive Detention Act. (1950, S. 19). 

No statute can be held invalid on the ground that it is 

opposite to the spirit of the Constitution. Whether an Act is 

ultra vires or not has to be seen with reference to the provisions 
of the Constitution alone and nothing else. It is fundamental rule 
of interpretation of statutes that there should always be a leaning 
towards holding a statute as constitutional and intra vires. AIR 
1951 All 476 (FB) and 1950 SC 27, Rel. on. 

Held that S. 19 of the Preventive Detention Act cannot be 

said to be ultra vires of the Constirucion on the ground that it 

is not in accordance with the spirit of the Constitution. 

G. A. Ai/iai y. State, Cr. Misc- Appln- No- 4 of 2010 D/- 22-7-1954 
AIR 1954 J&K 59 (H. C.) F. B. 

Constitution of India — Art- 20 — Whether Preventive Detention 
Act (1950) contravenes this Article, 


It is true that Art. 20» Constitution of India forbids the trial 
and conviction of a person accord ng to a law w'hich was not in 
force at the time when the ofFcrnc’ w'as committed ; but proededings 
under the Preventive Detention Act are not judicial proceedings 
and preventive detention by itself is not a conviction or sentence 
of imprisonment. Section ]9 which is of the nature of an expost 
facto law which has been framed to govern the cases of those detenus 
who were arrested under earlier laws now repealed and whose re- 
medies available to them then have now been taken aw'ay from 
them, dies not, therefore, coin avene the provision of Art. 20- 

G. A. Ashai V. State Cr. Misc. Appln. No. 4 of 2010 DI-22-7-1954 
AIR 1954 J&K 59 (H. C.) F. B. 

Constitution of India — Arts. 5 and 261 (3) — Whether repugnant to 

Ss. 44 and 2 (5) of C. P. C. (Act lO of 1977 Smt) before amend- 
ment of 2011). 


Now, while the defnirions of ‘foreign Court’ and ‘foreign 
judgment happ.ned to remain unaltered in the State Civil P. C. 
ti 1 24- 4- 3954, a great change had been effected in the State 
Consrtution Our State acceded to India on 28- 10- 1947 and. when 
the Cons iturion of India came into operation on 26- 1- 1950, it was 
pearly provided therein (vide Article 1 and Schedule I to the 
Constitu ion) that the State of Jammu and Kashmir was one of the part B 
states and vs tenitories formed part of the territories of India. It, there- 
ore. follows that after this change in the status of t’ is State was brought 
about a Court exercising jurisdiction in other States of India could not 
be regeyded as a ‘foreign Court’. The executing Court of the 
Subordinate Judge, Jammu, might, however, have been misled by 

Constitution (Application to Jammu and Kashmir) 
Order, 1950 did not make Art. 5 of the Constitution which con- 
tains the definition of a citizen of India applicable to the State. 

tinn doubt there may have been as regards the posi- 

tion of the State subjects outside the State in India at that t^c, 

Prin ^ promulgation of the 

Constitution (Application to Jammu and Kashmir) Order, 1954 the 

paragraph (3) of the said order). 

Tnd'// passed in this case by the Senior SubordLate 

Judge of Amritsar on 4- 6- 1951 was passed against a non-residtnt 

foreigner. It was clearly passed against a person who had become 
a citizen of India at that time. uecome 

(2) Further ^by the Constitution (Application to Jammu and 


Jammu and 
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Kashmir) Order, 1950 Art- 261 (3) of the Constitution became appli- 
cable to the State and it reads as follows 

“Final judgments or orders delivered or passed by Civil Courts 
in any part of ^ the territory of India shall be capable of execution 
anywhere within that territory according to Law.** 

The provision in the Constitution of India which is applicable 
to the State read with the provisions of S. 44 even as this section 
4tood at the time when the ex'cution application was rejected by 
the executing Court made the decree passed in this case by the 
Senior Subrodinate Judge of Amritsar executable in the State and 
the principle enunciated in the abovementioned Privy Council Case 
could not be invoked. 


M. L, Saraf V, Firm Bhagwan Dass GurdyaL First Appeal No. 32 
of 2009 D/-79-2-55. AIR 1955 J<£K 5 (H. C.) F. B. 

Constitution of India, Art. 19 (1) (f) and (7) (added by the 
Constitution (Application to Jammu and Kashmir) Order, 1954 
— Jammu and Kashmir Right to Prior Purchase Act (1993), Ss. 
14 and 15 — Resenableness of restrictiens is not justiciable — 
Ss* 14 and 15 are not ultra vires. 

In the State of Jammu and Kashmir, Cl. (7) added to Art. 
19 of the Consritution under Para 4 (d) (iii) of the Constitution 
(Application to Jammu and Kashmir) Order, 1954, specially lays 
down that Cl. (5) of Art. 19 shall be construed as meaning such 
restrictions as the appropriate Legislature deems reasonable. Hence, 
if the Legislature has considered the restrictions to be reasonable 
keeping in view the fact that they are for the benefit of the State 
of Jammu and Kashmir to examine those restrictions in order to 
find out whether they arc reasonable or not. The Contitution under 
Cl. (7) has itself ousted the jurisdiction of the Courts to examine 
the reasonableness of the restrictions which have been imposed by 
appropriate Legislature. The provissons, therefore, of Ss. 14 and 15 
of the Right of Prior Purchase Act. 1993, do not contravene Art, 
19(1) (f) read with the new Cl. (7) added to the Article under 
paragraph 4 (d) (iii) of the Constitution (Application to Jammu and 
Kashmir) Ord-r, 1954. AIR 1954 Hyd 161 (F6) — 1953 Punj 20 - 
AIR 1954 Punj 55, Ref. Anno. AIR Com ; const of India, Art. 19 N- 20 
(b) and 65. 

Case 5 Referred A. AIR 1954 Hyd 161 ; ILR(1954) Hyd 85(FB) 

B. ., 1953 PujIO: ILR (1953) Punj 227 

C. „ 1954 Punj 55: ILR (1954) Punj 232 (FP) 
Golodhu 17. Nanak Chand cQ anr. Civil Revn. No. 91 of 2011 Di- 

4-4-1955. AIR 1955 JdiK 25 {H.C.)F.B. 

Constitution of India — Art. 19 (1) (f) and (7) added by the 
Constitution (Application to J&K) Order 1 954- does not render 
Ss. 14 and 15 of the Right to Prior Purchase Act 1993 ultra 

vires-reasonableness of restrictions not justiciable. 

In the State of Jammu and Kashmir, Cl. (7) added to Art. 

19 of the Constitution under Para 4 ( d ) ( iii ) of the Constitution 
(Application to Jammu and Kashmir) Order, 1954, specially lays down 
that Cl. (5) of Art. 19 shall be construed as meaning such restric- 
tions as the appropriate Legislature deems reasonable. Hence, if the 
Legislature has considered the restrictions to be reasonable keeping 
in view the fact that they are for the benefit of the State of 
Jammu and Kashmir to examine those restrictions in order to find 
out whether they are reasonable or not’ The Constitution under 
Cl. (7) has itself ousted the jurisdiction of the Courts to examine 
the reasonableness of the restrictions which have been imposed by 
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appropriate Legislature, The provisions, therefore, of Ss, 14 and 15 
of t^ie Right of Prior Purchase Act, 1913. do not contravene Art. 
19(1) (f) read with the new Cl. (7) added to the Article under 
paragraph 4(d) (iii) of the Constitution (Application to Jammu and 
Kashmir) Order. 1954. AIR 1954 Hyd 161 (FB) — 1953 Punj 20— 
AIR 1954 Punj 55, Ref. Anno. AIR Com ; Const, of India, Art. 19 
N. 20 (b) and 65. 

CdSBS CTTcd * 

A. AIR 1954 Hyd 161 : ILR (1954) Hyd 85 (FB) AIR 1955 

B. „ 1953 Punj 20 ILZ (1953) Punj 227 

D. .. 1954 Punj 55; ILR (1954) Punj 232 (FB) 

Solodhu V> Nnnak Chand cS anr. Civil Revn- No- 91 of 2011 D/- 
4-4-1955. AIR 1955 Jc&K 25 (H. C.) F. B- 

Constitution of India — Art. 21— Procedure established by law 
“vague and indefinite grounds violative of procedure established 
by — introduction of irrelevant matter vitiates the order of deten- 
tion as a whole. 

^ Where the grounds supplied to the person detained are vague 
and indefinite his detention cannot be held to be in accorciance 
with the procedure established by law w^ithin the meaning of Art. 

21 of the Constitution, and the person detained, is, therefore, entitled 
to be released. 


The grounds supplied to the person detained should show^ 
relevancy to^ the object which the Legislature has in view, namely 
the prevention of objects prejudicial to the maintenance of law and 
order. For, introduction of irielevent matters vitiates the detention 
order as a whole th ugh there may be only a few grounds that 
are irrelevant or illusory. 

Anno. AIR Com : Const, of India. Art- 21 N. 8 ; AIR 1953 SC 
& AIR 1954 SC 179 followed. 

Cases Referred:- 

AIR 1954 All 315: 1954 Cal Cri LJ 685. AIR 1953 SC 318* 1953 
ft' k’ 'iP .">5“ F- “ ^ Cri LJ 456 (SC). 

Constitu^on of India, Arr. 21 — Preventive Detention Act (1950), 

^ ® 7 yaKue and indefinite grounds supplied — Effect- 

supplied to the person detained are vague 
and indefinite his detention cannot be held to be in accordance 

procedure established by law within the meaning of Art 
hL I and the person detained, is. therefore, enti 

of ^ Con" 

.2*.22 - Grounds of detention -Vagueness 
- (Public Safety - Preventive Detention Act (1950), S. 7). 

ft n* • u petitioner under Art. 22 (5) to bf> 

lo particulars of the grounds of his detention sufficient 

ZL constitutional requireSs Zt be 

satisfied with respect to each of the grounds communicated Z 
ToT’A^r^iSt'^’ privilege under Cl 

.he peSP’'' dtunS nrie'^^d'To bfirac^Vdtle”!’ 

he procedure esrablished by law wirhia the meaning of Art.**21 
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and he is, therefore, entitled to be released. AIR 1954 CS 179, 
Foil. 

Anno. AIR Com ; Const, of India. Art. 21 N. 9 Art. 22 N. 18,20. 
Cases Referred : 


AIR 1954 SC 179: 1954 Cri LJ 456 (SC) 

AIR 1953 SC 318 : 1953 Cri L J 1241 (SC) 

Ah- Ghani Goni V, State Cr. Misc- No. 181 of 2011 Dl~4-1-1954 
AIR 1955 JSlK 38 (H. C.) F. B. 

Constitution — authority of — 

The Constitution by reason of the authority derived from and 
conferred by the people of India destroyed all vestiges of arbitrary 
and despotic power in the territories of India and over its citizens 
and lands and prohibited just such acts of arbitrary power as the 
State in the present cise was seeking to uphold. 

The Dominion of India and all those who were invited there 
sat in the Constituent Assembly not as conquerors and conquered 
not as those who ceded and as those who absorbed but as the 
sovereign people of India free democratic equals. Every vestige of 
sovireignty was abindonei by the Do ninion of India, and the States 
and surrendered to the people of the land who framed the new 
Constitution of India. 


G/i. Rasul V- State Misc- Appln. No. 23 of 1955 01-27-9-1955 
AIR 1956 c7&K 17 (H. C.) F. B. 

Contitutional development of the State of J&K. 

In — 'Virendra Singh V. State of U. P.h AIR 1954 SC 447 
(C), it has been held that the Constitution by reason of the authori- 
ty derived from and conferred by the people of India d.^stroyed all 
vestiges of arbitrary and despotic power in the territories of India 
and over its citizens and lands and proliibitcd just such acts of 
arbitrary power as the State in the present case was seeking to 
uphold. 

The Dominion of India and all those who were invited there 
sat in the Constituent Assembly iiOt as conquerors and conquered 
not as those who ceded and as those who abstorbed but as the 
sovereign people of India free democratic equals. E^^ery vestige of 
sovereignty was abandoned by the Dominion of India, and the State 
and surrendered to the people of the land who framed the new 
Constitution of India. 

The position which obtains in the State now is that t. e 
tenure of the c'vil servants of the State is no longer during the 
pleasure of anyone ever since the Constitution Amendment Act of 
2009 has come into force. 

Gh. Rasul y. State Misc. Appln. No. 23 of 1955 Dj-27-9^1955 
AIR 1956 J&iK 17 (H.C.) « 

Constitution of India, Art. 14— J&K State Evacuees’ (Adminis- 
tration of Property) Act (2006), S. 10 (1) — No violation of 
Art. 14. 

Since there is no restriction on cancellation of allotment, under 
S. 10 (1) the provisions of Art. 14 of the Constitution of India, 
as applied to the State of Jammu and Kashmir which provides for 
equality before law and equal protection of laws are net violated 
Anno : AIR Com ; Const, of India, Art. 14 N, 1 
Gian Kaur & Ors V- PRO & anr Writ Veins. Nos. 255, 259 and 
304 of 2011 D/-9- 3-1956. AIR 1956 JcQK 33 (H. C.) F. B. 
Constitution of India — (As applied to Jammu and Kashmir 
State), Art. 32 (2 A) — Other remedy open — Cancellation of 

allotment under Jammu and Kashmir State Evacuee’s (Adminis- 
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tration of Property) Act (2006) ~ Remedy under S 30 A not 
availed of— Writ Petition whether can be entertained -(Jammu 
and Kashmir State Evaucees’ (Administration of Property) Act 

(2006), S. 30— A) — (Constitution of India, Art. 226) 

The remedy provided in Art. 32 (2A) of the Con^^ritution of 
India as applied to the State of Jammu and Kashmir cannot be 
used as a substitute for ordinary remedies. If a statute provides a 
remedy for a wrong, resort must be had to that remedy. 

It is, therefore clear that where there is another remedy 

open to a par y, tl e High Court should be very reluctant in grant- 
ing extrordinary remedy by way of a writ but in exceptional 
circumstances^ where a party is likely to suffer irreparable loss due 
^ delay which may occur by pursuing the ordinary remedy, the 
Higli Court may in extraordinary ciicumstances grant a speedy 
remedy by way of a writ- In Jammu and Kashmir State Evacuees^ 

c Property) Act there is remedy provided under 

o. 30 A by way of revision to the Custodian Geneia]. In face of 
the remedy provid d under the Act. the High Court will not 

entertain a wvit petition against an order cancelling an allotment 

exce^ in extraordinary circumstances wliere the petitioner satisfies 
the Court that the remedy provided will not be effective and that 
e will suffer irreparable loss if remicdy by way of a writ is not 

granted. 1953 Pat 112 and 1954 Punj 165 Rel. on. Anno: AIR Com. 
Const, of India. Art. 226,N.19(d). 

Ca5e5 Referred : 

3.7. 53 Pun LR 5. 1954 Pun] 165: ILR (1954) 

1952 SC 192 : 1952 SCR 583. 

19j3B^ 1^: ILR (19j 3) Bnm 614, 1953 Pat 112: 32 Pat 131. 

_04 of 2011 D/-9-3-1956. AIR 1956 Jc&K 33 (H. C.) F. B. 

Constitution of India (as applied to Jammu and Kashmir), Arts. 

*3 -Fundamental rights - Curtailment of, with re- 
detention in Jammu and Kashmir - (Public 
aatety Jammu and Kashmir Preventive Detention Act (2011), 


Per Wazir, C. J. 
and Kasnmir Preventive 
tion of the fundamental 
used in Art. 370 means 
limited the operation of 


Interpretation of 

In order to 
as used in sub-cl. 


370 


The effec: of Art. 35 (c) is that the Jammu 
Detention Ac: is excepted from the opera- 
rights. Further, as, the word “modify” 
to change and to limit, the President has 

M. Subhan (S' Ors'l) 

?”<' 5 ; of ms h,pSl?s. c ff-B 

exception and modifications • 

interpret the words -exception’ and ‘modification’ 

the Court nnnA*. } ' ^ ' L ? Constitution, 

to these words, attached 

The policy underlying Art 370 of Th ^°"®titunon. 

the article itself Tl.i t oi the Constitution is apparent from 

words ‘NrirarifK : A- '’^ty fact that this article begins with the 

h s a S co^aa^p"^?-' Constitution shois tha? 

contained provision and has a specific purpose of its 

^ 48'^^and ^1^/ ^1955^% 40,42 44 

F.B. ^ D/-2-8-1955 AIR 1956 J(SK 1 (H. C.) 

Constitution of India (at applied to Jammu and Kashmir), Arts. 
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(Application to Jammu 
and Kashmir) Order (1954) Para 4 (1) (in) - Jammu and 
Kashmir Preventive Detention Act (2011), S. 8 (1) — Art 35(c) 

18 not ul ra vires S. 8 (1), Jammu and Kashmir Preventive 
Ueiention Act it competently enacted. 

Clause (c) added to Art. 35 of the Constitution bythePresi- 
dent by para. 4(l)(iii) of the Constitution (Application to Jammu 
and Kashmir) Order 1954 is not in excess of the powers conferred 
the President by Art. 370 (1) (d) of the Constitution of India 
Hence, the Proviso to cl- (1) of S. 8. Jammu and Kashmir Preventive 
Uetention Act. 2(311, by which the Government can withhold grounds 
which the order of detention has been made by them from 
the detenu is within the competence of the Legislature of the 
Jammu and Kashmir State. AIR 1951 SC 332, Ref. 

M. Subhan and Ors V. State, Cr. Misc. Appins* Nos. 3839,40.42,44, 

45,4^47.48 and 51 of 2955 D/- 2-8-1955. AIR 2956 JeSK 1 (H. C.) 
F. B. 


Constitution of India, Art. 14 — Natural justice 

Violation of the principles of natural justice comes within the 
purview of Art- 14. 

important principle of natural justice is that a person 
should not be condemned unheard. 

Whe^-e a Governmen*- servant was demoted on the report of 

Inquiry and he did not know whether iie was 
called upon to meet the charges or whether the Commission was 
functioning as mere a fact finding Commission and he was not 
apprised of the findings on the basis of which le was punished, 
there is^ a clear violation of the princfples of natural justice and 
the infringement of the fundamental rights which he enjo. s under 
Art. 14, Constitutton of India as ap^plied to the State of Jammu 
and Kashmir. 


Cases Referred : 

(1917) — 1917 —1 KE 486. AIR 1951 J&K 1 : 9 JdcK LR 180, AIR 1954 
SC 447: 1955 SCR 415 (SC), A-R 1940 PC 230: ILR (1910 Lah 
685 (PC), AT^ 1955 SC 425, 1955 SCA 545 (SC), AIR 1950 SC 188: 
1950 SCR 459 (SC) 

Ghulam Rasul 17. State, Misc. Appln- No* 23 of 1955 D/-27~9-1955 
AIR 1956 Jc^K 17 W.C.) F. B. 

Constitution of India. Arts. 13 and 14 as applied to the State 
of Jammu and Kashmir) — *'Law'' — Kashmir Civil Service Rules 
(1939), Constitute law — AIR 1951 J&K 1 Dissented from 

The term ‘Law’ means rule of conduct enforceable in a Court 
of Law. In orcler tnat a rule should he designated as law it must 
be established that it has the force of law. 

The amendment to S. 4 (1) (b)^ of Sri Pratap J. and K. Cori- 
solidation A.ct. places the Kashmir Civil Service Rules (1938) on 
the same footing as existing law enforceable by the State Courts 
Hence the Kashmir Civil Service Rules (1939) are laws for the 
purposes of Art. 14 as applied to the State of Jammu and Kashmir 
AIR 1951 J&K 1 dissente(j from. 

Anno, AIR Com- Const, of India, Art 13 N. 2. 

Gxdam Rasul V. State, Misc. Appin* No. 23 of 2955 DI-27-9-1155. 
AIR 2956 fJc&K 27 (H. C.) F. B. 

Constitution of India. Art. 32 (2— A) (as applied to the State 
of Jammu and Kashmir) — Disputed question of fact — (Con* 
stitution of India. Art. 226)- 

A petition under Art. 32 (2 — A) as applied to the State of 
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Jammu and Kashmir is maintainable where the questions of fact 
are not so seriously disputed as cannot satisfactorily be determined 
in the proceedings under Art. 32 ( 2— A ) Anno. AIR Com. Const, 
of India, Art. 226. N. 7. 

Gh. Rasul V. State of J<£K, Misc. Appln- No. 23 of 1955 D/-27-9-55 
AIR 1956 J<&K 17 (H. C.) F. B. 

Constitution of India, Art. 32 (2— A) (as applied to the State of 
Jammu and Kashmir) — Suppression of material facts (Constitu* 
tion of India, Art. 226). 

A petition under Art. 32(2— a) as applied to the State of 
Jammu and Kashmir is maintainable and cannot be thrown out 
where there is no deleberate suppression of facts made by the 
petitioner in his petition. 

Anno : AIR Com. Const, of India, Art. 226, N. 21. 

Gh. Rasul V. State of Jc&K. Misc- Appln. No. 23 of 2955 Dl- 
27-9-1955. AIR 7956 J(^K 17 (77. C.) F. B. 

Constitution of India, Art, 19 (1) (f) — “Property’* — Interest of 
allottee under Jammu and Kashmir State tvacuees’ (Administration 
of Property) Act (2006) is not property — Jammu and Kashmir State 
Etacuees’ (Administration of Property) Act (2006), S. 2 (a)— (Words 
and Phrases — ‘Property’). 

An allottee under J & K State Evaucees’ (Administration rf 
Property) Act (2006) has no insignia or characteristics of proprie- 
tary rights vested in him in respect of land allotted to him. What- 
miy be the interest of an allottee in the land^ it does not 
constitute ^property’ as used in Art. 19 (1) (f) of the Constitution 
of India, hence ejectment of an allottee from the land allotted to 

him would not a noun t to infringement of his fundamental rights 
vested in 1 im under Art. 19 (1) (f), 

Anno: AIR Com- Const, of India, Art. 19 N. 59 

G:an Kaur c& Ors V. PRO <& Anr, Writ Petitions. Nos 255 289 
and 304 of 2011 D/- 9-3-2956. AIR 2956 J&K 33 (H c!) F B 

India r A 11 With cinstituiton Of 

India (Application to Jammu and Kashmir) Order (1954) — Govern 

petit oner from Chairmarship of Town Arer Commi- 

Iio. «f Si,?",,. 

Where the ^vernment has removed the petitioner from 

HifihVm 'V Committee, \he 

igh Court of Jammu and Kashmir will assume jurisdiction in 

such ma frets oi ly if an authority which is bound to follow the 

Tf r ' ^ ^ ^'aiute acts in contrav ention of these provisions. But 

^ ‘'t or such authority acts according to the prodedure 

provided by the said statute, holds an inqu.ry as Vovided by [aw 

"w^^r^nJed^bT W the ground .hat these concisions a'^re no” 

ArooTWn sitting as a Court of 

Appeal to revise the orders passed by the Govrnment. Not Is that 

ortehlirSf ^h^fe whether certain facts alleged 

Anno. AIR Const.of India, Arts. 226 and 32 N.28. 

2011 ^ Afwc. App/„. No 231 of 

Constitution of India, Art. 370 (1) (d) - “Excepfion." doe. not 
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mean mere omissions. 

Article 370 of the Constitution gives powers to the President 
to select certain articles and apply them to the State of Jammu 
and Kashmir and he may omit the application of other articles. 
The chief power which vests in the President is to omit certain 
articles. Having applied some of the articles he may except or 
modify them. When the President says that he applies a certain 
article but does not apply certain articles he does not exercise the 
power of exception which is granted to him but he is exercising 
the power of omission- 

The power of exception is exercised when he applies an 
article as a whole or as a part excepting a particular thing, a 
person or a place from its operation. Tf the power to except meant 
merely the power to emit an aiticle from application it was not 
necessary to use that word because the Constitution Assembly simply 
had to say as it has said that the President may apply such 

articles as he thinks fit. The use cf the word “exc ptions^* shows 
that there was something more which the President could do 

beyond the power to omit- 

*.Afv Subhan & Or.v State Cr, Misc. Applns* Nos. 38 to 40.42A4 

to 48 and 51 of 1955 D/- 2~ 8- 1955. AIR 1956 JScK 1 (H. C.) 
F. B.^ ^ 

Constitution of India (as applied to Jammu and Kashmir)^ Art. 
35 (c) and 370 (l)(d)— Provision of Art. 35 (c) is covered 
by word “modification" used in Art. 370 (1) (d). 

While in general the word “modification^ has been interpre- 
ted to mean ,tonc down, soften rigorous of, assuage or to limit*, 
it has also been interpreted in the sense of enlarging the scope of 
the previous Act. 

And as the essential purpose of Art. 370 is to be ascertained 
from the article itself rather than \y travelling beyond its scope 
and determining what the policy behind the different provisions of 
the Constitution contained in its di-Ferent parts is, the provision 
contained in cl- (c) added to Art. 35 but ti e President is covered 
by the term ,, modification,.- as used in Art. 370(3 )(d) of the Cons- 
tittion. 

M- Subhan d2 Ors V. State, Cr- Misc- Applns- Nfs- 38 to 40,42.44 
to 48 C3g 51 of 1655 Dl- 2 - 8 - 1955- AIR 1956 c/<£K 1 (H, C.) 

F. B- 

' Construction of documents — The document conveyed the lands 
in consideration of Rs. 350 as perpetual Maurusi tenure (Haq 
Maurus Dawami) — Transferee given heritable^ and transferable 
rights and the transferor debarred from ejecting the transferee 
in any circumstance — Transferee made liable to pay an annual 
rent equivalent to the land revenue assessed on the land and 
two annas in the rupee in addition to the Revenue — Consider- 
ation described as Nazrara (premium) and the deed as Bianama 
Maurus (sale occupancy rights) and the transferee as occupancy 
tenant (Maurus). 

Held that the word Bainama taken with the other terms such 
as Nazrana and Haq Maurus leads to the conclusion that the deed 
has been inartistically drawn up and amounts to no more than a 
transfer by the proprietor of a right to enjoy the property in 
dispute* The terms of the document clearly fall within the 
definition of lease. 

Gaitri Shankar 17. 5. Gobind Singh, Civil Appeal No- 3 Of 1947 
7 J<&K LR 224 {Board of Judicial Advisers) 


45 


Construction - Document of Transfer containing an indemnity 
clause - document not registered - requisit^e previous permission 
to transfer not obtained — document whether a sale deed and 

* HehT^that if a document sutlers from any legal defect by way 
of want of registration etc. the nature of that document would not 
chai ge. All that would happen is that it would not be legally enforcible 
but what would in other respects be an out and out sale will not because 
of want of registration or any other defect be come an agreement 


Soba (6 Ors V. Abdulla Joo <£ at, . Civil 2nd appeal No. 61 of 2004. 
7 J(3K LR 158 iH. C.) Single Bench. . 

Construction - of judgment - whether real intention of the judge 
relevant — interpretation put by the author himself or his own 

judgment — value of, , , ■ j ^ ..u 

On a question of construction of the judgment the real 

intention of the Judge not expressed in the judgment may be irrelevant. 
It may also be irrelevant if the expressed intention is opposed to 
the real intention. But where the expressed intention corresponds to 
the real intention then in such a case, the interpretation put by the 
author on his own judgment cannot be wholly without value. Anno. 


Civil P. C. 0. 20,R.4 N J , , . 

Raja Sahib of Poonch Kirpa Ram. Civil Appeal No. 3 of 2951 

Dl- 19-8-1952. AIR 1954 J&K 23 (Board of Jud. Advisers). , 

Contempt of Courts Act (1952). S. 3 - Jammu and Kashmir 
Constitution Act. S. 69 ~ Contempt of Court by member of 


Legislative Assembly. j i u r ^ 

There is a mis-conception amongst some people dabbling in 

public affairs in the State of Jammu and Kashmir that writing 
letters to presiding officers of Courts giving them the writer s view 
point in a particular case and suggesting to them a particular course 
to be adopted by Courts is not only no offence, but even falls 
within the public duties of such p.ople. It has to be pointed out 
to them that since the earliest hisrory of mankind Courts of Justice 
ha e b*en suirounded by a halo of soleminty. The highest dictates 
rf p'.blic policy make it highly desirable and even essential that 
in tiic various struggles which are inherent in human society, there 
should be one institution which can without fear or favour protect 
the wcaic and champion the oppressed, and be an arbiter in all 
disputes between citizen and citizen and also between a citizen and 
the State. If there exists no such institution in a society, such a 
society will have no claim to civilization and the governing law 
of such a society will be simply the law of tke jungle. 

A member of a Legislative Assembly is not expected, and 
should not as a matter of fact take sides in petty squabbles and 
quarrels that take place amongst illiterate and unsophisticated village 
folk. What one would expect from such responsible persons is not 
to fan the fire or internecine quarrels by taking sides, but to 
attempt at reconciliations and restoration of mutual good relations 


amongst warring factions and groups. 

Cases Referred ; (1846) 10 I- Eq. R. 93* (Ir.) 

(1806) 13 Ves. Jun. 237; 33 ER 283 
(1903) 1903 2 KB 432 ; 89 LT 439. 

The State V. Nur-ud-Din Sufi^ Cr. Misc. Applns. Nos. 2 & 2 of 
2011 DI-16-3-1955. AIR 1955 J&K 30 (H- C.) F. B. 

Contempt of Court — writing letters to presiding officers of Court 
giving them the view point of the writer in a particular case 
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and 

and 


warring factions 
Ca5e5 Referred : 


amongst 


and sug'gesting a course of action — gross contempt. 

^ ur ^ mis-conception amongst some people dabbling in 

public affairs in the State of Jammu and Kashmir that writing 
letters to presiding officers of Coutrs giving them the writer’s view 
point in a particular case and suggesting to them a particular course 
to be adopted by Courts is not only no offence, but even falls 
within the public duties of such people. It has to be pointed out 
to them that since the earliest history of mankind Courts of Justice 
have been surrounded by a halo of solemnity. The highest dictates 
or public policy make it highly desirable and even essential that 
T 7 / various struggles which are inherent in hu nan society, there 
should be one institution which can without fearer f vour protect 
the weak and champion the oppressed, and be an arbiter in all 
disputes between c'tizen and citizen and also between a citizen 
and the State. If there exists no si ch institution in a society, such 
a society will have no claiin to civilization and the governing law 
of st.c a a society will be sirrply tbc law of the jungle. 

A member of a Leg.slatrue AfScnbly is not expected, and 
shou.d not as a matter of fret, take sides in petty squabbles and 
quarrels that take place amongst illiterate and unsophisticated village 
folk- What one would expect from such responsible persons is not 
to fan the fire or internecine quarrels by taking sides, but to attempt 
at reconciliations and restoration of mutual good relations amongst 
warring factions and groups. 

Ca5e5 Referred: (1846) 10 I. Eq. R. 93 (Ir ) 

(18C6) 13 Ves. Jun. 237: 33 ER 283 
(1903) 1903 — 2 KB 432 : 89 LT 439. 

The State V. Nur-ud-Din Sufi.^ Cr. Misc- Applns^ Nos^ 1 & 2 o/ 
2011 D/-16-3-1955. AIR 1955 c/dcK 30 (H. C.) F. 8. 

Contract Act (IX of 1977) — Acceptance of tender — Rescission 
of contract ^ Damages, Defendant liable to make good the 
amount paid in excess of the contract rate by the plaintiff. 

^^ridars for the supply of Lacha and Khadar were publicalJy 
invited to be submitted upto 7th September, 1942 in accordance 
with the terms pcinted on the te^d^r forms. Defendant submitted 
hjS tender on 7th September, 3942 on the condition that tender 
will remain open for e cc ptance upto 15th SeptembLi 1942. This 
d;te for acceptance was extended upto 20th Septemcer 3942. The 
p*ainrjrr required further quantity of Latha and Khadar and the 
defer^dant made the offer for the supply of this additional quantity 
on the condition that the plaintiff was to intimate its acceptance 
before 27th September 3942. The plaintiff also sent a letter of 
acceptance on :8th July 1942, rhroug a messenger to the d fendant 
who refused to accept it. The defe* dant accepted the same how- 
^v^r on Jnly 1942. The defendints tender was verbally accepted 

on 17th September 1942- by the plaintiff. The defendant pleaded 
that he never received the letter of the 18rh September and that 
on h'ls own part before the receipt of the plaintiff’s letter of 
acceptance he sent a letter to the plaintiff on the 18th September 
wit ^drawing his offers unconditionally. On appeal the High Court 
n the whole evidence oral and documentary came to the ccnclu- 

complete on ]9th July 1942 if not on 

® that according to the defendant’s own 

an,1 definitely accepted by the plaintiff 

by a letter dated' 18Jh'ju’y'^1942^ Quantities were accepted 

Meld that in the opinion cf the Board the evidence oral 


of 


of contract - 
amount paid 

Tenders 
invited to be 


September 1942. This 
Septemcer 1942. The 
and Khadar and the 
this additional quantity 
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mtere?™ "Scs 1 f'””. 'he contract 

^P^^iintiff - R^spond^nt) r —; >) Versui r 

Ate'; >«“■ ^rn 

ss;-.?S-;t-?i = v£l~ r-a 

Held that the very fact rhfr concerned. ^ 

j-s tt"°h„°i 1 l‘rr n^n “a'’s‘’''fn "gf f h-hd*. 

The correspondence were under fh’". 

that stipulation th such'l^vT^^ been"^ entered ?nto"“' -V" 

nothing from whkh^t ca^n"b the defeS^n^Sh'^'"^'-^ 

Pt- Mukand S’y Enel l. p 

No. 10 Of 1943 Market Ltd r- i , 

Contract Act (i 872 )f S 65 Advfsers^^’'' 

MortleSe » T Applic.bilitV “ S si"' R?r bP 

■■”" Til-er^e- ^Vt 

for possession whVh \^^ ^^e morrgagS br n."’ 

apply and the plaintiff '« such ca^ Possession as 
Anno. AIR • 9 ?'® ^'’w Ref. him. AIR 1935 

cp.T^ "»• ^ou 01.U.3.SS. 

C .Jrt '- vi'lyj J' i«Pi' Wed in oj/'ggj' out'rf'twg" 

basis of that disputes arisinii hpf- the effect 

comp«.„."’J^„“"«ac'. should V ini S i„“„’'„'e“o„l"""’ “ 
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Condition No. 5 at the back of this document was all disputes 
to be settled in Bombay Courts.’* The order was placed with the 
firm at Bombay and Rs. 200/- were advanced to the firm. The firm 
did not supply the goods in time and there was a breach of the 
contract on their part and hence plaintiffs filed a suit for the 
recovry of the amount advanced in the Court at Jammu. 

Held that Jammu Court had no jurisdiction to try the suit. 
AIR 1946 Lah. 57 (FB), Rel. on. Anno. AlR Man ; Contract Act, 
S. 28 N. 2. AIR Com ; Civil P. C ; S. 9 N. 5 Pt : 7 ; 1953 Mulla, 

S. 21, P. 129 N. ‘‘Waiver jurisdiction” (1 Pt. extra in AIR 

Com.) 

Cases Referred : 

AIR 1946 Lah. 57 : ILR (1945) Lah. 218 (EB) 

T. Motandas & Co. L. Habumat R«z and another. Civil Revn, 

No. 77 of 2009 Dl- 28th Phagan 2009. A7R 2955 J&K 26 (C. H.) 

D- B. ... 

Contract Act (1872)— S. 28 — Exception I — tort arising as a 
res^t of breach in terms of contract — Article applicable for 
purposes of limitation would be Art. 115 and not Art. 36 — ■ 

Article 36 will apply only if the n.alfeasance etc; is ind^p-ndent 
of contract. If it is not independent of contract, rhe Article has 
no application. A tort may certainly arise independent of contract 
but it cm also arise as a result of a breach in the terms of a 
contract. Thus where the Government undertook to return the leased 
property in the same condition in which it was received, with all 
damage repaired, if such damage was caused by an act of their own 
neglicnce or that of their servants and the lease deed also made 
a provision for reference to arbitration in case of disputes and 
differences arising between the parties, and the houses leased having 
caught fire and completely gutted due to wilful negligence or 
Government servants, the lessor claimed compensation. 

Held that the acts complained of were not independent ot 
contract and as such Art. 36 could not be made applicable and t e 
only other Article which would app'y would be Art. 115. AIK 
1926 Sind 2C9 and 1929 Sind 55, Dissented from. Chitalcy s Limita- 
tion Act, p. 1150, rel. on. 

Held further that even if Art. 36 were made applicable yet 
the claim would not be barred in view of S. 18, Exception 1, Con- 
tract Act, AIR 1929 Sind 55. Rel on. 

Anno. AIR Com. ; Lira- Ac", Art. 115 N* 3. 

AIR Man. ; Con. Act. S. 28 N. 5- 

Sr ^ l^/^Sind ‘ 209 : 19 Sind LR 24 . AIR 1929 Si^tid 55: 107 
Cas 435, AIR 1932 Cal 85 : 58 Cal 930. AIR 1^ 

1 Mad LJ 340, (1936) 1936-1 KB 399 : 105 LJ KB m 

C. Rai V. Union of Indio. First APPeal No. 46 of 2011 Dl 

2 - 8 - 1955 . (Apped from the order of Wazxr C.J.). AIR 1955 

36 (.H. C*) D. jB. - . t a1a«i 

Copy of judgment - of the trial court. - necessary to be flleu 

in^peal from appellate decree before the period of limitation 

or else appeal is time barred. . . • i a 

Held that the agreement that it is not essential to attacn a 

copy of the trial Court’s judgment cannot be accepted m view 
the express provisions of law under Order 42 Rule I . 

different from the law in Brit'sh India. It is also well . j.i 

the prac:ice is to attach a copy of the judgment of the tr 
Court. 
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2003, (H.'c.T 0*1’"' 

corroborate. •"breqnenUy - tainted evidence whether can 

is cotrobija.Td' “''mSerbl pTtLlat't 

consist of independent evidLee o”e piece' 0 “'“^°“ 5°““ 

true of ordinary ,^ 00 ^ Snce 

corroboration is required in the case scrutiny and greater 

wnich has been subsequentiy retracted Tr f" evidence 

Sl‘nn"d^“tU'’o^J' '{s£I t- : 

s .^To' PB. B vi e 

uTh. c') of 2011 ' Dh 22-2-1956. 

manner on the basis of SSmd lea! I n a judicial 

One of such principles is that t P^'^ciPles and not arbitrarily. 

C'-Ists, unless he is guilty of such entitled to 

Judge to record reUnB for h^, 5nr necessary for the trial 

successful party ® awarding costs to the 

^|£E !r a--' " 

Preild'"'*'"' ‘‘"”'"l’'»i“'”1i”n'cl1d°- 1cc'"pta°n"ceTf loT 

K1'“ “ '» 80 in aiinT’ord""’;;"! 

^7. N. ]5. 

S M P "Ls^ve gi, 

bom noTe) " ® ^IR CoL 

r; n” ,?• '^7 N. 21 . 

IQ-q ^■’ 5- 

i|"££ 

1924 Lah 425 not notice? in Mulla - 

Kutchi Mdhya Bha at, Rajasthan and Tab * ' J'^^'^wara, 

Lan 65 (FB) anr^ ^ Lahore (5ubsenuent to IQd'^ 

- ^c-r- -f .fi~Md^ 


exhuustively 
— 4 Pts. extra m AIR 
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amplified. 

an estal: ITerl “SSd S S”" »< 

of the settlement and has been remrdi^ ^ revenue at the time 

has been a separate engagement bv tht> rf* where there 

of the land revenue on^tL” ^art!^ ^ Proprietor for the payment 

in the Collector^'^Te^^Tster^ recording 

of the settlement and not othLwise.^ assessment at the time 

tlie Givernm^n^t 5even!je 'on^frSiiial^^sh amount of 

estate. But it is not nosciKlo share of a revenue paying 

of a specific part of estatp*^°f ascertain the proportionate liability 

>f It is not s?para?ei; asSLd. Government revenue. 

206 referred*^to.^^^’ Allahabad 414; AIR 1937 Allahnbad 

which (IV) (c) - Suit in 
court fee ■deqjate. “ Whether the 

~ Section 7 Clause (IV) (e) — Suit in which 
for‘^the“deSatio"*of^the‘’*'^‘^^^^^ was issued at Rs. 2,000 — Suit 

JdeJnMe ««»Ji“l!ly - Whelher the eonrt 

under s' nT rh'i'‘l framed by the High Court 

question Tht> t- Suits Valuation Act with reference to the 

the other hand ^ther^>*^ there is no standard of valuation. On 

the pla/nt^ Thf jurisdiction at the figure mentio^d 

in 'P^Pl^^nt. The valuation must, therefore, be accepted. 

1920 Ronf 1 1 oto ■ 207, 1915 Mad. 948 ( F. B. ) 

Nag 50 fF Rl 686 , 1933 Cal. 448, 1939 

Cal. 448. ^ ^ inconsistant with the view in 1943 

Jhe de"c"ree (v)f sfh. I Art. I - Appeal against 

State Tenancy' AcrSs”* 7 lr 82 ^®"''""^ Laws - (Jammu and Kashmir) 

iff’s in a suit for ejf.ctment the defendant contests the plaint- 

pj/nr ft * j claims compensation for improvement in the 

decree for ejectment being passed and the Court passes 
of subject to the plaintiff paying a lesser amount 

his rlTfyf 1 that claimed by the defendant appeals reiterating 

cidpni^ /r, Vlf <^0 ““Pensation for improvement is merely in- 

and thi decree for ejectment 

Section ‘he orginal suit , 

of a Court decree. It is as much the duty I 

Of a Court of appeal as that- of the Court of first instance to 
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fhf ri,' fppSTSnir r ■’ 

enhanced amount of compensation Thp ejectment claiming 

bent upon the CourtT awlrd sue? 

may be found to be entitled to tho ^1 . ss the tenant 

taken to be ancillary or incidental ’to must be 

appeal, namely, relief against d.rr^ f ■ tbe 

Court of first instance. Tl a^ 

entitled to have his appeal hear i /'‘"y view of the case, 

right of the Pltf. to eje^t >vhen 

the relief claimed in the apoea^ o» 

Court directing ejecMnent. A^l (]5?]9'8 Mad 

of 1949 DI-30-5-1950. ' A I R mi ^ 

Advisors) ^0 (Board of Judicial 

and no, ,o d,„„ fi*'“|,S, “ijf I* ’"' "" ■’> <ii»Pnta 

Ar"c"or 't'Y- « pi".iop vZd"' ™ 

Mst Jani <£ Ors Vs Man Aw <rv; n 7 

1949 Dj- 30-5-1950. Am 1951 J^K 10 T^a T ^ 

Ct (M-a^n^CdTK 

come under cf; (b)^of T^'^’cvl^nnl PP'^'^'?" of an estate can 

of an estate or a pan of the es?a ^ ^ ^^bnite share 

revenue and it can attract Rule 11 r'^^ sepatately assessed to 

(Special Laws, Vol. Ill under wh eh •'■ 
it is a factional share of a parr of •*, °"'y ^ 

tely assessed to revenue. All Either ^as^s rm.sr f.'? ®®P^ 

Cl. (c)°ofT^rof “the'’’Rdef m^d^r , ‘''^'/'of’’Li'rs fall’undtr 

^‘"J oot under Cl. (a). Case Law discussed.’® Valuation Act 

83 of 2004, dec?ded 'bv ^hi^gf^^Coul Nos. 82 and 

J<&K 18 (HC.) D. H ^ 5-6-1951. AIR (38) 1951 

Ci^‘t 'MVil Power.- 

, ^ Where the lower apSl ite c’o .rt hn^' f S.151). 

J<^d on insufficient materia^ and therefor^ Jnder 

remands the case for fresh trial the ApDePar. r ‘'^‘^f^nt powers 
the refund of the Court F>es to the Court should order 

Lah 257, Rel on. ® P aintnf appellant. AIR 1939 

Anno; Coan f«o. Ac, S. 13 N. 3 ; Civil P. c. S. 151 N. 4 I R. 

\frmf%K SC’Ihc', ?7' 

cS:r.tf 1. ““Me .hn 

?PP.p ?"** rntui*,, the appeal for preeentalion'V***" *“ 

(Suits Valuation Act (1887), S8.)*^ * * P*’®P®*' Court— 

insuffiScrof"cotlf7t^?^^^^^^^^ as to the 

-it was dismiRsed on merits, and - 


No. 28 of 
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J * J J 1 A ^ • was raised and the appellate Court 

decided that the suit fell under S. 7 fx) (a) and not under S. 8 (v) 

(b) and further held that as under S. 8, Suit Valuation Act, the 
value determinable for the computation of court-fees and the value 
for purposes of jurisdiction was the same, the value for purposes 
of jurisdiction in the suit was Rs. 600/- and as that Court could 
hear appeals from the Court of a MunsifF only where the value of 
original suit, in which a decree or order was mide, did not exceed 
Rs. 500/- it had no jurisdiction to try the appeal and, therefore, 
returned it for presentation to the competent Court ; 

Held that the appellate Court was right in deciding whether 
it had jurisdiction to iiear the appeal and in doing si it had nece- 
ssarily to d cide valuation both for purposes of court-fee and juris- 
diction, and that therefore its order returning the appaal for 
presentation to proper Court was proper. AIR 1928 Lan 635 : 1925 

Pat 488, Relied on. Anno. Court - fees Act, S. 12 N. 8, 7 : Suits 
Valuation Act, S. 8, N. 1, 2- 
Cases Referred : 

AIR 1929 All 552: ILR 1939 All 557, 1923 Cal 405: 71 Ind Cas 
1014, 1951 Mad 886 (2) ; 64 Mad- LW 462, 1952 Pat 290. 1953 
J&K 13: 11 J&K LR 107, 1925 Pat 488: 90 Ind Cas 321, 1928 
Lah 635 : 111 Ind Cas 72. 

Lassi Ganau 12. Mohd Allayi <£ Ors- Civil Revn* Vo. 27 of 

2008 D! -24-6-1954. AIR 1954 JdiK 57 (H.C.) D. B. 

Court fees Act (1870) S. 12 — Powers of appellate Court. 

The question under what cate^-ory a suit or appeal falls for 

purposes of court-fees does not cime within the purview of S. 12. 

But the non-'pplicability of teis section does not mean that an 
appellate Court cinn t decide the question under what pirticular 
provision of the Couit-fees Act a suit fails and demmd additional 

court-fee if, as a result of the change of the catetory of a suit, 

additional fee becomes necessary. 

Anno. Court-fees Act. S. 12 N. 1. 

Lassi G-anai 12. Molid Allayi Or5 Civil Revn- .Vo. 27 of 

2003 01-24-6-54^ AIR J(&K 57 (H. C.)D. B. 

Court-fees Act (1870), S. 7 (iv) (f), Sch, 1 Art. 1 — Suit for 

accounts — Appeal- 

Section 7 (iv) (f) applies to suit where the dispute relates to 
a right to taking of accounts and does not apply to appeal wnere 
a decree for a definite amount is prayed for or is challenged. When 
a p’aintifF brings a suit for accounts he cannot know what the 
result of the accounts is likely to be and, therefore, under S. 7 
( v) (f) he has a right to place his own value on the relief, claimed 
but this right to place his own value on the releif is limited to 
cases where the relief sought is one for accounts. Rue an appeal 
arising from such a suit may not fall under S. 7 (iv) (f), Ccuit- 

fecs Act. ^ , 1 j r 1 

There may be a final decree passed for a definite amount 

against one of the parties and the appeal from such a decree will 
not be governed by S- 7 (iv) (f). Th.re the appellant if he wants 
to get rid of the decretal amount, will have to pay ad valorv/rn 
court-fee. The dispute in appeal would no longer be of taking of 
accounts but would relate to a definite sum of money which is dec- 
reed against the appellant- The provision of the Court-fees Act 
applicable in such a case would be the 1st Article of the 1st Schedule 
of the Court-fees® Act under which ad valorem Court-fee on the 
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decretal amount will have to be paid by the appellant as he wants 
the appellate Court to set aside that decree. Case law discussed. 
Anno : AIR Com. Court - fees Act, S. 7 (iv) (f) N. 1, 2, 6, 7 ; 
Sch. 1 Art. 1 N. 12, 

Cases Referred : 

AIR 1954 Trav-Co, 43, AIR 1941 
AIR 1929 Cal 815: 57 Cal 463, 

Mad 598 (FB) 

Khem Raj P. Hem Raj and anr, 2nd App;al No. 79 of 1955 Dl- 
12-3-1956. AIR 1956 J<£K 35 {H. C.) D. B. 

Counter claim and set off — difference between 

Set off and counter - claim are both cross - actions but a set off 
is also a ground of defence. On the other hand c mnter - claim is 
really a weapon of o.Ierjce and enables a defendant to enforce 
claim against the plaint ff as etfectix ely 


Bom 242 : ILR (1941) Bom 477, 
AIR 1938 Mad 435: ILR (1938) 


in 


an 

a 

of 


R. 
(4 


independent action. The main purpose of allowing 

defendant to set up a count i-dai n is to avoid multiplicity 

proceedings between the parties. 

AIR 1932 Bom 617, Rel. on Anno. AIR Com C. P. C ; 0 8, 

6 N. 15. 1953 Mulla ; U- 8, R. 6. P. 634 N. “Counter - claim” v 
Pts. extra in AIR Com. — Calcutta, Pitra and Bombay case Law 
and AIR 1933 PC 29 not referred in Mulla). 

Ghidum V. Gh Ahmed dt Ors 2nd Appeal No l30 of 2011 D-5-1-1956 
AIR 1956 JdK 33 (H.C.)S.B. 

Criminal Procedure Code (Act XXIII of 1980) Section 108— A 

para (a) — Prohibitory order issued not to enter the Chenani 

Jagir territory The word “enter” explained - Whether being 

found on P. W. D road sitting in a motor lorry passing through 

the Chenani Jagir amounts to entry into the Chenani Jagir 
territory 

The term “enter” should be construed along with the words 

immediately following i. e; “reside or remain.” These words provide 

the clue to the meaning of the word “enter”. A reasonable inter- 

pretation of the term “enter” obviously would be thnt the entry 

must be for the purposes of remaining or residing and not only 

the physical act connected by the dictionary mi'aning of the 
word. 

The term “enter” occurring in para (a) of section 108 — A 

cannot be construed in the light of the Explanation to section 442 
ot the Ranbir Panal Code. 

In the absence of the prosecution proving to the contrary 

rvJ! ^ management and control of 

Works Department ot His Hishness’ Government was 

lamm.?!.n,!| V "'t Presumption that it belonging to the 

Jammu and Kashmir State and not to the Jagir of Chenani. The 

wonU boundarias of the Chenani Jagir 

high - wS “ difference in the case of a public 

LR^PaS%l fH ^ 

Hloh“r XXm of 1989) - Section 491 - Power 
PersonJ £“• a® ‘‘•sections of the nature of habeas corpus - 
2003. section 3, Public Security Act, 

tion * under sec- 

etention for the investigation of a crime. If the Government or 
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police want an investigation, they must proceed in accordance with 
the provisions of the Criminal Procedure Code. If they do other- 
wise and took resort of the provisions of Public Security Act for 
the purposes of investigation, it is fraud upon the Act and their 
action is not taken in good faith. 

AIR 1945 Nagpur 8 referred to. 

Where situation arises which lends itself to the construction 
that the action of the Police is an attempt to supersede the order 
of the Magistrate, Courts of justice must be vigihnt lo see that 
the justice is not brought into ridicule and rendered impotent. 

AIR 1948 Bombay 417 referred to. 

Devi Saran 17. State, Cr- Misc* No* 92 of 2005, 7 J&.K LR Page 46 
(H.C.) S. B. 

Criminal Procedure Code (Act XXIII of 1989) — Section 497 
(5) and 498 — Accused released on bail by the Additional 
District Magistrate ■ — Later on case transferred to another Magis- 
trate who ordered the re-arrest of the accused on the application 
of the prosecution on the plea that the accused were tampering 
with the witnesses etc. — Otdet of the Magistrate without juris- 
diction and cannot be upheld on the plea of exercise of inherent 


powers. 

Held that if the prosecution is of the opinion that the accused 
are misbehaving and mis-using their liberty the remedy available 
is to move the High Court or the Court of Session for the can- 
cellation of the bail of the accused. 

As regards the Courts below the Sessions Court, this power 
of cancelling the bail and ordering re-arrest can be exercised only 
by the Court which has ordered the release of the accused on 
bail. The word ‘itself’ in subsection (5) of section 497 means a 
Magistrate who has initially ordered the release of the accused on 
bail. 

Inherent powers of a Court cannot be invoked on a point 
where the Code has made an express provision. Moreover, there 
should be no resort to inherent power w'hcn there are other re- 
medies available. 

Hardatt Raina 17. Tej Ram, Cr. Adisc* Appeal No* 90 Of 2005, 7 
Jc&K LR. 56, (H. CO Single Bench* ^ , 

Criminal Procedure Code (Act XXIII of 1989) Section 464 
Procedure in case of accused being lunatic Magistrate rating 
that the accused was not of unsound mind on^ the "^sis of the 
correct answers given to the questions put to him. Under th«e 
circumstances order for medical examination under section 464 

contrary to the provisions of that section. 

Held that the Magistrate can order the msdica examination 

of the accused under section 464 Criminil Proc duie Code 
when he has made up his mind as regards the unsoundness of the 
mind of the accused- It is only after the Magistrate finds t';n: 
there are reasons to believe that the accused is of unsound minJ 
that he can order his medical examination. 

Obviously a lunatic onnot be forced to pay for medical exami- 
nation nor any other accused if there be one arraigned along with 

the lunatic. , 

Des Raj V* Makhan, CR, Revision No* 28 Of 2005, 7 J & K L l< 


64 (H* C.) S. B. . 

Criminal Procedure Code ( Act XXIII of 1989 ) Sections 476 
and 476 — B read with Articles 154 and 155 of Limitatim 
Act (IX of 1995 — Appeal — Time for limitation runs froon 
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XXIII of 1989) — Section 

rder of the single judge 


“sul'ordinate” is not to be 


476 - 

to the 

under- 
of the 
Super- 


the date of filing of complaint- 

Held that whtre an application under section 476 asking 
the Court to make a complaint is refused, time runs fr m the date 
of the order of refusal. But this is no so where an order is made 
directing a complaint to be filed. There ci ne runs noi: from the date 
of the order, but from the date when the c implainc is actually made- 
This follows the wording of section 476 to 476 -B- The latter section 
gives the right of appeal when the complaint “has been made". 

AIR 1329 Cal. 521 referred to. 

Lakhmi Nath <£ Anr. R State, Lakhmi Naih V. State, Janhi Nath 
17. State Cr- Appeals ATo. 40 of 2003 and Nos- 6 and 7 of 2004. 
7 J(&K LR 94 (H. C.) D. B, 

Criminal Procedure Code (Act 
Appeal — Competent from the 
Division Bench 

Held that the expr^^-ssion 

stood III the sense in which it is used under section 115 
Civil Procedure Code or in the case of a Court under the 
intendence of a higii Court- Sec ‘'ion 476-B specially provides that 
the word “subordhiate” is to be read as “win. in tie meaning of 
section 195 suo-?ection (3) Tnis s-c-ion has been amended, among 
other things- by the insertion of the words “appealable decrees”. 
The r^ult is that a single judge of the high Court is subordinate 
to a Division Bench on ti'e ground that appeals in appealable 
decrees lie from the single judge to the Division Bench. 

^hhmi Nath di Anr. V. Svde, Lahhmi Nath V. State, Janhi Nath 
V. State, Cr. Appeals No. 40 Of 2003 cS Nos- 6 <£ 7 of 2004, 7 
of 2004, 7 J(&K LR 95 (H. C.) D. B. 

Criminal Procedure Code (Act XXIII oj 1980) — Section 162 — 
Use of statements of Police in evidence — Special Tribunal 
appointed under Command Order to go into the allegations 

rvYrn V*® accused under the Public Servants’ Inquiries Act 

of 1977) — An officer was nominated to investigate and 
conduct the cases handed over to the Special Tribunal — Subse- 
quent criminal proceedings started against the accused — The 
accused not entitled to get a copy of the statement made by a 

witness during the investigation conducted by the aforesaid officers 
under section 162 of the Cr. P. C. 

, Hsld that in order to bring rl c s atement of a witness within 
the purview of section ^62 of C r. p. (' it has to be shown that 

le statement was tccoid d m the course of an investigation under 
Chapter XIV of the Cr. P. C. 

State y. J?. B. Ft Ram Chandra Kah, Ex. Prime Minister, Cr. Re- 
ference No. 12 of 2005, 1 Jc&K LR 195 {H. C.) S. B. 

Criminal Procedure Code (Act XXIII of 1989) — Sect! n 423— Accu- 
sed convicted under section 457 RPC and sentenced - Appeal to 
hessions Judge - After the filing of appeal record destroyed in 
recoJr*^ court- Sessions Judge dismissed appeal without perusing 

that under the present circumstances the only course 

o i I Sessions Judge should have followed was to order 

Cn la ^ J of Section 423 (1) Criminal Procedure 

Code section 422 Criminal Procedure 

it shalf ^ appellate Court does not dis mss the appeal summarily, 

It shall give notice to the appellant and to such officer as the 

V rnmeru may appoint in this behalf. According to section 423 (1) 
Criminal Procedure Code the appellate Court shall then Lnd iol 
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the record of the case if such record is not already in the Courts 
and after perusing such record, pass an order according to law. The 
learned Sessions Judge had not dismiss&d the appeal, sumnarilv but 
had sent for the record of the case. Under these circumstances it 
was incumbent upon him to peruse such record. 

AIR 1943 Mad 391(2) referred to. 

Rehman Mochi V* State, Criminal Revision No^ 10 of 2006, 8 JcBK 
LR 137 (H. C.) 5. B. 

Criminal Procedure Code (Act XXIII of 1989) — Chapter XXXI 

— Judgment in appeal — Separate judgment in separate appeal — 
Accused a bad character subject to police surveillance, convicted 
in seven cases under section 188 Ranblr Penal Code for having 
remained absent on various dates from his residence contrary 
to the order of the District Superintendent of Police — Accused 
referred seven separate appeals against the seven convictions 
recorded in seven different trials. The SeSeions Judge in appeal 
dealt with these seven cases by three judgments. 

Weld that the procedure adopted by the learned Sessions Judge in 
writirg consolidited judgments in cases which are separate and wherein 
trials have also been conducted separately, is not at all proper- This 
practice is neither warranted by law nor by any considerations of 
convenience. Such typo of judgments far from contributing to speedy 
disposal of cases take a lot of time in trying together facts in the 
labyrinthine mess in which the appeals are cast by adopting such 
a procedure. In case of every separate trial, separate judgment should 
be passed. 

AIR 1920 All. 79; 1928 Cal. 230 referred to. 

Ahad Dar V- State, Criminal Revision No- 40 of of 2006, 8 Jc&K 
LR 177 (H- C.) Single Bench- 

Criminal Procedure ^de (Act XXXIII of 1989) — Section 342 

— Statement of accused — Whether such a statement can be 
considered against a co-accused if it is a confessional state- 
ment 

Weld that a confessional statement recorded under Section 342 Criminal 
Procedure Code cannot be considered under section 30 of the Evidence 
Act, 1977, against a co-accused in t'^e same trial. The meaning given 
to the phrase “is proved'* as it occurs in section 30, Evidence Act, 
1977, is that the confession to be proved must have existed before 
the trial has begun i.e. must have been recorded before the trial 
of the case commenced- 

A.LR 1923 A!1.322,A.I.R,.1931 Mad.920,A.[.R.1933 Oudh 86.A.I.R 1940 
Nag.287, A.I.R 1940 Cal.250,A.I.R 1935 Lah 32, referred to and 
followad.A.I.R. 1936 Lah. 337,A.I.R. 1930 Bom.324, A.I.R 1937 Sind 182, 

dis.inguished and not followed. 

Ma:la Mohamadoo, Gulla Mir, Hasan Nautvai Versus State- Criminal 
First Appeals Nos 38, 44 and 45 of 2006- 9 J^K LR 1 {H- C.) 
D. B. 

Criminal Procedure Code (Act XXIII^ of 1989) Section 157 

Omission to send report of the cognizable offence by the in^ 
vestigating police officer to the Magistrate. 

Held that if there is something irregular in the investigation 
started by the investigating officer, that will not in any way 
vitiate trial of the accused that is conducted by a duly constituted 
tribunal. 

Ghidam Nabi Bazaz c6 Others Versus State, Criminal Revision No. 
28 of 2006. 9 e/c£K LR 18 iH- C) Single Bench - 

Criminal Procedure Code (Act XXIII of 1989) — Section 491 
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Habeus Corpus petition — A married woman detained in a 
refugee camp >n the State who expressed her firm resolve to 
reside with her husband in the State - Habeus Corpus petition 

SJ’ Officer**!!?^®"? 7 authorise the 

Officerl5‘VR^„!.".>^r of any law in the State, a Camp 

nf c /-I, R-fuge- Camp cannot detain a person against the will 

and r Petwn in a camp established in the State for the reception 

^b^octed persons and it is no argument that the 
detained per^i .s very well look.d after in the camp. 

ms- d hv rf P-rsons R covery and Restoration Act, 1949. 

na Kas iiiir S. itc and, therefore, deten ion of a person in a camn 
Act State c.nnot he hald justifi-d under the provisions of tha^ 

Of^Ootfj^K'lRl^ Af<5ce//un.oit. Petition Nc. 99 

Criminai Procedure Code (Act XXIII of 1989) - Section 156 12 ) 

offence by a police oS not in 

down ® "fscc ion 156 Criminal Procedure Code lavs 

^^a^e e oa le^f * * in any such case shall" at 

which snrh n^ O" fl-'e ground that the case was one 

ich such o hcer was not empowered under this section to investicatp 

.1,7 qu"S: ° f" <*““ no. dS'SS 

invaa.i,a,io„ «l.ich "V^f. 'rio 

trhl" carinor7 *’■'**'* evidence that is tendered at tlie'^criaj'" A 

A I R ?S.^D ‘“'P“,n«®J on tne ground of suci, an irrigularitv ^ 

C. 73 refeL Bonn 162 and A- I R.'hgqq P. 

no. poMiWe — ^ ~ r«'o ond impartial trial 

Tht> ^^nfinement of one accused for absence of another 

accused m Magistrate thought that one of the 

■ S in nT" .^^*P?"*ible for the absence of some othi accused 

.7£“£ lefH- " “ " 'r f i 

si f"" ^ k- 

01.1 s, ttirif r -d“ 

orhpr j of such methods. The mere fan-t-haf *■! 

am‘st Court on the subTequent of te 

legal and^shaM^’r!'^^"*! not make the illegal 

S'oii in the mind create a strong and a rea^nable apprehen- 

inquiry cinnnr 1 k j't ® impartial trial or 

Chital y!s Criminal I? C 7paS^?£7r r"d'''^''k*' P^^^iing- 

uider Ordin^ncl* vfll (g) of® 2006~^‘'n'!r**'‘'*^ Procsedings 
2006 ) S. 9. ^ 2006 — Oridinance ( VIII (8) of 

Section 561— A Criminal P. C. is not contrary to any of the 
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provisions of Ordinance No. VIII of 2006 and as such it can apply to 

the proceedings taken in Special Magistrate’s Court when the facts of 
the case warrant its application. 

Anno. Cr. P. C. S. 561 — A. N. 1. 


JN Kaul K State, Cr. Misc. Appln. No. 14 of 2008 Dt- 20 Bhadon 
2008, A/R 2952 J<£K 2 {H. CJ D. B. 

Criminal P* C. (1898), S. 497 Granting bail in non- bailable 
offences principles — Duty of police to put up accused for 
trial as early as possible pointed out. 


It is true that the granting of bail in a non-bailable offence is 
a concession allowed to an accused person and it presuposes that this 
privilege is not abused. Coining into contact with the prosecution 
witnesses and cx’rting undue influence over them will certainly be 
sufficient for not granung them bail or for cancelling the bail. But at 
the same time it shouM be duty of a Court to see that an accused is 
not locked up or hampered in his defence simply on the ground that 
an allegation was made against him that he was tampering with the 
evidence. The general policy of law is to allow bail, rafher than to 


refuse hail. The Law presumes an accused person to be innocent till 
his guilt is proved, and as presumably inn cent person he is entitled 
to every freedom to look after his own case. Extension of concession 
of bail to an accused gly^s him better opportunity of looking after his 
case. But he will certainly lose his privilege in case he misbehaves. 

In case in which death has taken plac*, a speedy investigation 
is always called for and such cases shouM be produced before Courts 
without any unnecessary loss of time. If i.ivestigation are left pending 
before the police fir a long time, the pissibility of the witnesses for- 
getting important facts or their beii g won o /er by the other side or 
the danger of some important evidnee being lost cannot be excluded. 
The accused persons should not be al'owed to continue in pol'ce custody 
for an unlimited period of time simply^because the police dojs not pro- 
duce the challan in ti ne- 

Anno : Cr. P. C. S. 497 N. 4 7- 

Sant Rim c& Ors 17. State Cr Misc, Avpln- No. 106 of 2008, Dl- 
4-2-1952, AIR 1952 Jc&K 28 (H- C.) S. B. 

Criminal P* C. (1998) S. 403 — Prosecution under Ordinance 
VIII (8) of 2006 — Discharge — Fre»h prosecution — Sanction — 
(Jammu & Kashmir) Ordinance Vill (S) of 2006. 

One J was prosec.ited alo 6 .vita some otaer accused persons 
in the Court of Magistrate Srinagar for offences under Ss. 3 and 4 of 
Ordinance No. VTII of 2006 and Sec. 4.^9 R. P- C. The prosecution was 
launched on 30th Sawan, 2007. The Magistrate accepted the request 
of the prosecuting Sub-Inspector to withdraw the c*sc against J, and 
an order of discharge was passed in favour of J. 

Held that if J. was to be proceeded against under the ptovisions 
of the Ordinance after his discharge, he could not be proceeded 
against in the same proceedings. A fresh prosecution was absolutely 
necessary. J. having once been discharged, a fresh prosecution was 
necessary, but for such fresh prosecution, sanction from the Revenue 
Minister was necessary. AIR 1936 Cal. 356 Rcl. on. 
c7, N. Kaul P. State, Cr. Misc. Appln. No. 14 of 200b decided on 
20 Bhadoon 2008. AIR 1952 JeSK 2 (H. C. D. B, 

Criminal P. C. (1898) S. 350 (1) — Case retransferred to ori- 
ginal Magistrate. 

Where a case is transferred from one Magistrate to another 
but before the latter has recorded the evidence, the case is retrans- 
ferred to the original Magistrate, the accused cannot ask for a ‘ de 
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novo’ trial before the original Magistrate as that Magistrate is not 

Magistrate as contemplated by the Section ATR IQai T i 
322 Rel. on. AIR 1934 Mad. 475) AIR 19% Naf ^ 

process of 'Cou/t.^^ > S. 561A To prevent abuse of the 

on a “ prosecution has been started in the subordinate Court 

of cheating but thr/acts dk 

jiSS? rt r^dreTSlnt^, 

the^prociilnV"^^"^? Criminal P. quash 

Coarr^^^/r &'8" P-cess of the 

Anno. Cr. P. C. S. 561A N- 4. 

Crmimal P. C. (1898), Ss. 233 and 342 - Summary Trial 
Effect accused if obligatory - Non-compIiaJce 

The ^provisions of S. 342 are mandatory and the procedure 


of examining the “accused 'so as to e'nable h?m ?o ex^^in "a^Sr ci^^ 

trSs ^PP^'^ring against him has to be followed even in suLar; 

victp3 ^ summary trial the accused has been con- 

and the recorder*' ^ his being examined under S. 342 

air 1951 All 410, Ril. on. 

6 ■• S. 342 N. 3. 

n/' m Committee Sgr. Cr. Ref. Mo 63 of 70,17 

Crin.Lf ? i 

bail - Proof f®®/’ »L -7 for cancellation of 

accused -Lidln/r k are being intimated by 

must be tendT-ld by cross - examination 

74, 526, *539 A.^ affidavit - Criminal P. C. (1898) Ss. 

Ss. 74.^fer,n^%°A three sections in the Criminal P. C. namely 
by an ^ ii which a fact may be got proved 

by these from t , is that an affidavit not cohered 

cellation of bad'thP evidence. In an application for can- 

tested on^ ti e" be proved by sum evidence as t 

Anno Cr. P i s 497 °"n.°7 “"‘"^rion and not by affidavit. 

|y f „A;«"i«2 jfK' S' <H“c/f% O'- 

Crimlnl Rule^ cT x’/r nJ'* r ~ *“•* G«“cral 

' sub^ance and not curable uuder S. 533. irregularity is 

raatterTeamVef I ‘'“"fessional statements are not recoreded in the 
rindum S 384 p' ?• C ; there is no“Memo- 

tnents are recorded in ? .^^"^ral Cr minal Rules, the state- 

the accused and -ho ^ ^ narrative and the questions put to 

ccuscd and die answers given by them have not been Ltered 
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and the memorandum containing the requisite certificate at the end 
of the statement under S. 164 is not recorded, the defects are 
defects of substance and not being formal defects are not curable 
under S. 533. Cr. P. C. The defects rend it the statements inadmissi- 
ablc in evidence and even extrinsic evidence of the Mag. that he 
had complied with such requirement does not remedy the defect- 
AIR 1937 ^Jag* 220, Rel. on. 1939 Rang. 219 referred* Anno. Cr* 
P. C. 164. N. 39 ; S. 364, N. 10 ; S. 533, N. 4, 5. 

Atta Mohd 17. State> Cr. 1st Appsal No. 55 of 9006. Dl^ 15 Ka*ik 
2007. AIR 2952 J(&K 36 (H. C.) O. 5. 

Criminal P- C. (1898), Ss. 364, 533 — Discovery of axe and state- 
ment of accused that he committed murder with it — No question 

put to accused about discovery *,r bis statement in examination 

under S. 364 — Magistrate cannot use the discovery and the state- 
ment in convicting accused. 

Aniio. Cri. P. C! S. 384, N. 10; S. 533. N. 4. 

Evidence Act (1872)- S- 27 — A cused in police custody — 
Statement by. leading to dis'C'»very of an axe — Accus'd further 

stating that he killed dec ased witli the axe — Portion of the 

statement onlv leading to disc:)very of .axe is admissible — Statement 
as to killing is not admiss ble. AIR 1947 PC, 67, Rel- on : Ca=e 
law referred. 

Anno. Evi. Act- S. 27, N. 7, Pt. 3- 

At^a Mohd y. State, Cr. 1st appeal No. 55 of 2006. D/- 15 Katik 

2007, AIR 1952 J<£K 36 (H. C.) D. B. 

Criminal P. C- (1998), S. 342 — Confessional statement recorded 
under — Use of, against co-accused (Evidence Act (1872), S. 30). 

A confessional s:atrnent rf rr accused recordid unJer S. 342 
Criminal P. C; cinnet he used agn'nst his co-accused in tiie same 
trial, as the expression ‘is proved’ in S. 30, Evidence Act. meaui 
that the confession to be proved mu-;t have exis ed h fore t le trial 

i. c. must have been rj^corded before r^e commencement of the trial ; 

AIR 1923 All. 322 1931 Mad. 820, 1933 Oudh 86. 1940 Nag. 287. 
1940 Cal. 250 rel. on, AIR 1936 T ah. 337, Dissent. Anno. Ciirninal 
P. C* S. 312, N. 27 E\ idence Act, S 30, N. 1. 

Malta Mohammadoo d) Ors. 17. St te, Cr. 1st appeals No. 39, 44 
and 45 of 2CC6. D/- 23- Har 2007, AIR 1952 J&K 49 (H. C.) 

D. B. 

Criminal P. C. (1891), S. 164 — Retracted confession — Eviden- 
tiary value* 

It is not illegal to base conviction on a retrncttd confession 
but the rules of prudence require that a retracted confession must 
be corroborated by independent evidence connecting the accused 
with the crime. 

Anno. Cr. P. C. S. 164 N. 18 Pt. 1. 

Samad Malik 17. State, Cr. 1st appeal No, 8 of 2009 D/- 9 Assuj 
2009. AIR 1953 d<£K 2 (H. C.) D. B. 

Criminal P. C. (1898) S. 157 — 

Failure to send report to Magistrate — Amounts to serious 
breach of duty on part of police officer — Does not vitiate trial if 
there is no prejudice to recused “ ■ (Criminal P. C- (1898), S. 537) 

AIR 1931 Pat. 150 Ref. 

Anno. Cr. P. C ; S. 157 N. 6 ; S. 537 N* 14. 

Gh. Nabi <£ Ors V. State, Cr Revn. No. 28 of 2006 D/- 9 Maghar 
2006. AIR 1953 Jc&K 4 (H. C.) S. B. 

Criminal P. C. (1898) Ss. 156, 537 — Investigation by inferior 
officer — Defect curable under S. 537 — Trial not vitiated. 
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® conviction or an acquittal does not 

randucted the investigation which renilted in the trial. That is 
to be determined mainly on the basis of the evidence that s 
tendered at the trial. Therefore an irregularity occasioned by a 

is^'^uraTl^Ty an oTencj instead of an Inspector, 

trial ATR WS ' rVJ S’ ^'‘^>ate the 

Ref ^ o". 1944 PC 73 

Anno. Cr. P.C; S. 156 N. 4. S. 537 N. 14. 

A;/29« ^ 

Criminal P. C. (1898), S. 488 (D- “Child un.bU lo m.inl.in 

wiVIin ^ n’‘^ans the son or the daughter 

the rb if-''*'"" • consideration is whetlier 

A„„„' a. ?cf s V N m "It »“■ ">"• 

/,R Z Is rs I; ^c‘7- 

-"/p'kl- ^-491 -‘Illegally or improperly detained" 

K. -^4 U) and (2) - (Constitution of India (1950), Art 226) 

Any order passed bv the District Magistrate for the ’ 

tion of any pe-son, I'eyond his jurisdiction, Snder R. 24^ (1) and 
'2)i Jammu and Kashmir Defcnc> RhK-q .‘c ..it-t-o • r i 

;rsr!" - sii" 

Anno. C riminal P. C ; S. 491 N 7 

Criminal trial -- Courts below approaching the case from ft, 

view of balancing the probabilities of the prosecution 

defence versions and hold that prosecution versS mwe 

pfrufaTi t'a^ ‘^o?nte*d ‘r- 

Spe« Thos? Co ®^^rSy “mifdfficcy^^^^ 

hi? m-,F“ r!” =■. ss 

MglfaHStS SsS 

in on, Jale a.dShe “ tldtc. "for 'fha I>'»“'otion 

So^ttS‘t“ac'SL"°S “ T 

•bl. doubt. Unlilta oili, ?aU“-L“L^d.„T:?‘'rlro1 lU.'Xl 


point of 
and the 
probable 

standard 

A 
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cution in criminal cases does not shift from time to time, however 
flimsy or unreliable the evidence for the defence may be- 
Badri Nath P. State, Cr appeal No. 1 of 1952 D/- 18^-1952. AIR 

2953 Jc&K 42 (Board of Judical Advisers^. 

Criminal P* C, (1828), S. 367 — Appreciation of evidence — 
(Evidence Act (1872), S. 1) 

The evidence of the chemical examiner as to the presence 
of human blood stains on the clothes of the accused at the time 
of his arrest is of little value when there is delay in despatching 
the clothes to the Chemicil Examiner and there is absence of evidence 
that the articles were sealed and despatched in the presence of the 
accused and respectable witnesses: 1 J&K LR 37, Rcl. on. Anno. 
Cr. P. C. ,S. 367 N. 6; Evi. Act, S 1 N. ]2. 

Ab. Salam V. State, Cr, 1st appeal No. 29 of 2007 D/- I0-4-J952 
AIR 1954 JSlK 2 (H. C,) D, B. 

Criminal P. C. (1898), S. 287 — Statement of accused before 
committing Magistrate, value of 

A statement of accused before the committing Magistrate is 
certainly entitled to greater weight than a mere confession il statement 
and can be read as cvedince under S- 287. But while this is so 
such a statement has to fail or stand upon its own inirinsic merit. If the 
story disclosed by it can be accepted as true and worthy of reliance, it can 
upon but not otherwise. If sue i a statement has beon found ’o be 
be acted tutored by police and retracted in Sessions Court, no convic- 
tion can be based upon it. 

Anno. Cr.p.C.S.287 N.l. 

Abdul Sahm P, State, Cr 2st avpeal No. 29 of 2007 D/- 20-4-1952. 
AIR 2954 JdaK 2 (H, C.) D. B. 

Criminal P, C. (1898), S 509 — Scope — (High Court Rule* 
and Order — Jammu and Kashmir General Criminal Rules, Ch* 

22, R. 3). 

Chapter 22, R.3, General Criminal Rules is a mandatory provision 
that a certificate in the prescribed form should be appended to th^' 
medical evidence recorded by the Magistrate. The certificate should 
state that the presence of the accused who had an opptn tunity of cross- 
examining the witness; that the deposition was cxplairnd to the accused 
and was attested by the Magistrate in the presence of the accused 
If the Magistrate rtCDrding the evidence of the m dical witness 
doesnot append the certificate in the prescribed form that evid nc-* 
cannot be transferred under S. 509, Criminal P. C. 9 All 720 » lO 
All 174 and 18 Cal. 129 Rel. on AIR 1933 Lah 131, Distinguished 
Anno. Cr. P. C ; S. 509 N- 1, 4- 

Isher Dass P. State, Case No. IS of 2008 D/- Maghar 2007. AIR 

2954 J8cK 19 (H. C.) D. B, 

Criminal P. C. (1898), Ss. 263 and 264 — Offence chargeable 
under S. 112 read with Ss, 3, and 83, Motor Vehicles Act- 

Magistrate failing to frame record according to provisions of 
Ss. 263 and 264 — Sentence not passed according to law — Convic- 
tion under Ss. 16 and 124, Motor Vehicles Regulation no longer 
in force — Conviction and sentence quashed — (Kashmir Motor 
Vehicles Act (12 of 1998), Ss. 3, 83 and 112). 

Anno. Cr. P. C ; S. 263 N. 4. Pt- 6. 

Gh. Hassan P. State, Cr Ref. No 66 of 2010 Dj- 6-8-2953 ; AIR 
1954 J<&K 30 (H. C.) 5. B. 

Criminal P. C. (1898) S. 353 — When his personal attendance 
is dispensed with : (Cr. P. C. (1898) S. 205 — AIR 1945 Na5 
334 Dissented from 
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Power of trial Court to grant exemption from personal 

1947 Mad 433, Followed : 

1949 Nag 334, Dissented from. 

Anno. Criminal P. C ; S. 205 N. 4 (See also N. 3 Pt 8). 

1953 Mitra ; S. 205, P. 874 N. 689 “Scope of section’* and 1949 
Mitra ; S. 353 P. 1102 N. “When wfth^ 

^79 of 2010 D I- 31-12-1953 

1954 J<£K 40 (H,C-) D. B. 

(1898) S. 367 — Cirumstantial evidence (Evidence Act 

(1o72^9 S# 3)# 

Circumstantial evidence is as good as direcr evidence witii 
this difterence that the circumstances proved against an accused 
must be such as exclude all inference but that of the guilt of the 
accused. But. if there is a missing link or that a ciraimstance is 
susceptible of another explanation favourable to the accused, such a 
circumstancj cannot he treated as evidence against the accused- 

F ^ 29: Evid. Act, S. 3 N. 6 

i/S ?H. CJ zTb 
Criminal P. C. (1898), S. 236 — 

Accused charged of offence under S- 302, Penal Code— Accused 
acquitted of that offence - Still accused can be convicted under S. 
201, Penal Code — AIR 1931 Pat 172, Rel on. 

Anno. Cr, P. C ; S. 236 N. 6 Pts. 1 and 2- 

Ak% %Kli-,k:cYDT‘'' 

Criminal P. C. (1898), S. 488 — Valid divorce — Right of wife to 

Atn ~ (Muhammadan Law — Talak — Talak-ul-bidat) — 

AIR 1930 Bom 178, Dissented from 

A valid divorce of the wife by the husband, where in it is 
sanctioned by personal law, puts an end to the marital relation 
and the status of husband and wife and no order for maintenance 
can be made subsequent to the date of such divorce. The wife is 
not entitled to maintenance after she comes to know that she has 
been divorced. Hanafie school recognizes Talak-u-bidat and in view 
01 Its being least onerous form the husbands, it is the most privalent 
term obtained in India. Any change in this respect cannot be brought 
about by the Judicial interpretation. Talak-ul-bidat comes into operation 
at on ccand is irrevocable right from the moment of its pronouncement 

execution of the deed if the Talak is in writing. 

• , >0 form had been pronounced by the husband 

n the presence of two attesting witnesses on 12th Katik 2G09 and 

tLn«u *1"*^ registered cover addressed to her, 

refused to take delivery of it. The fact that she had 
een divorced cime to the knowledge of the wife before she put 
in her application under S. 488, Cr. P. C. ^ 

under wife put in her application 

anH Wife of the husband 

Cr P competent to file an application under S. 488 

bpr u L ’ maintence from a person who was no longer 

of ATD allowed even for the period 

Iddat. AIR 1930 Bom. 178, Dissented from. 

ittaleys Criminal P. C- cited with approval- 

Anno. Am Com ; Cr. P. C. S. 488 N. 8. 

MaToOT ^30 B om 178, 81 Cr. LJ 110, (B) 1944 

(DW?S’/^o 9- 672, (C) 1932 PC 25: 135 Ind Cas 762 (PC) 

(D) (78) 4 Cal 588, (E) 1927 PC 15 : 5 Bang 18 (PC), (F) (’G9) 
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36 Cal 184 : 1 Ind Cas 740, (G) (’10) 33 Mad 22 : 3 Ind Cas 730, 
(H) 1939 Sind 179 ; 40 Cri. LJ 814 


Amad Giri V. Mst Begha, Cr. Ref. No. 22112011 D/- 7- 3- 1955. 
AIR 1955 dcSK I {H. C.) S. B. 

Criminal^ P . C. (1898), S* 494 Consent of Court — Record of 

reasons is not essential. 

It is nowhere stated in S. 494 that the reasons must be 
recorded by the Court giving its consent. It is not thercfoie essen- 
tial for the trial Court to record its reasons for giving the consent 
to the withdrawal of the prosecution under S. 494, Criminal P.C ; 
though it may be desirable to do so. Failure to record the reasons, 
is not an illegality and would not of itself be sufficient to vitiate 
the order. The High Court of course can interfere with an order 
of the Court under S. 494, Criminal P. C J if the applicant succeeds 
in showing that the trial Court has exercised its discretion in an 
extermcly high-hand’d or arbitrary manner. 

Anno. AIR Com; Cri. P.C; S. 494 N. 5 : 1954 Mitra, S. 494 P. 
1948 N. “Record of reasons'* (Different views not clearly brought 
out in Mitra). 


Partap Ckand P. L. Behari Lai Ors. Cr. Misc- No. 259 of 2010 
D/~ 11-2-1955. AIR 1955 J<&K 12 (H. C.) D. 

Criminal P- C. (1898), S. 494 — Withdrawal of prosecution by 
Public Prosecutor without consulting privpte complainant — 
Legality. 

A Public Prosecutor can intervene in a criminal case instituted 
on a private complaint. The Public Prosecutor who has taken charge 
of the case instituted on a private complaint can withdraw the 
prosecution without consulting the complainant. AIR T924 All 203, 
Distinguished. 

Anno. AIR Com ; Criminal P. C : S. 494 N. 2 ; 1954 Mitra, S. 

494 P.1948 ‘’Who Prosecution*’ (one Pt. extra in Mitra) 

AIR Com., Criminal P. C., S.494 N. 3: 1954 Mitra, S. 494 P.1944 N. 
1808 ” withdrawal from prosecution**. 

Cases Referred : 

A. AIR 1948 Mad 422 : 49 Cri LJ 540, P. AIR 1924 Pat 283 : 
25 Cri LJ 446, C AIR 1938 Nag 76 ; LJ 65, D. AIR 1933 Sind 
367: 35 Cri LJ 142, E, AIR 1932 Cal 699 ; 34 Cri LJ 433, F. 
AIR 1924 All 203 ; 25 Cri LJ 970, G. AIR 1931 Cl 607 ; 33 Cri 
LJ 3. 

Partap Chsnd V. L. Behari La/ cO Ors* Cr. Misc. No. 259 of 20L0 
Dl- 11-2-1955. AIR 1955 Jd^K 12 (H. C.) D. B. 

Criminal P* C- (1898)9 Ss. 337 and 164 — Approver's statement 
— Corroboration — (Evidenoe Act (1872), Ss. 114, Illustration 
(b) and 133). 

It is not safe to act upon the approver’s statement unless 
it is corroborated in material particulars and the c rroboration 
should consist of independent evidence. One piece of tainted evi- 
dence cannot corroborate another piece of such evidence. While it 
is true of ordinary accomplice evidence, greater scrutiny and greater 
corroboration is required in the case of an accomplice evidence which 
has been subsequently retracted. It is the evidence of a man who 
is not only immoral in so far as he is a participator in the crime 
and betrayer of his associate but who is also according to his own 
showing a patent perjurer. 

Anno. AIR Com ; Cr. P. C. S- 164 N. 18 Pt. 8 N. 19 Pt. 4 ; S. 
337 N. 17 Pt. 4. 
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S Vw'c ’b ■* DI.22.2-55. 

CrimiMi P C. (1898), S, 164 - Con(e..io„ immedi.lely after 
police custody - (Evidence Act (1872), S. 26) ^ 

Where the accused was sent to the Magistrate direct from 

statement she was again returned 
to the police custody as he was to be taken by the Slice to ?he 

£d-Ei^\ ''Tpl t Sii:::. 5“ 

bE“" ““rely ft?e ftom^ pElicf preiwre”"'* 

iT’s. 1®N.'^r' *• air Man Evi. 

MR wS'‘T&KViH.' cSVb '' D/-22-5-55. 

of S. m Cr?r„aI°P a't" Z v;tZ7'."ZH"a;d1h' 

otEEe'Z’' 'Z' i* "'‘’"i? i" “oi c,se dEEelrnpanrh’degZE 

AIR 59lf sc‘7l 'EElbZid “ »“““<* 

b’ affnrrt'!i ^ principle of law that an accused person must 

Sence. ^he prosecution 

ty as accused were examined and opportuni- 

S^as rei^rdeT h Prosecution evidence 

led againJS^^'nJ^'"^'^ prosecution evidence that has bee? 
T\>a ^ ^ ou . Do you want to give any further statpm(>nf ” 

I have'^'S^i Td^t “I have heard the prosecution evidence. 

^ udve given a dctiiled statement nn ^9-'^ onra t viucu^e. 

i7Z“ZdiiZ„'„zJ“Zr 

Udi'nZtZ S I"'? •'" but not to the 

,ba.e been mud,* prZrable ! tbi ?“ !‘'““by. It would 

caused t®o the accused ^"^1 been 

f 3421.^5. 

air T955 %2 ^(H. C.) 

himTel? - What Lm?u?t8^to/°®~^'''‘"* satisfactory account of 

ffom b account of himself is entirely different 

duct on a® pScular explanation of his Sn . 

called to furnisn an exp^anati??^ fo’/^is" cannot be 

suspicious as would iustifv “"^uct was so unnatural or 

uia ]ustity seeking an explanation. 
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Even though the accused may have had bad antecedents 

that would not justify harrassing him on the basis of a mwe 
suspicion will verging upon a mere conjucture or even a whim. 
It should be borne in mind that a person after he has served 
his sentence must be given a respite to reform himself and that 
unnecessary harassment would simply tend to convert such a 

person into a hardened criminal who would then become a greater 

Anifo’: *^AIR *^Com. : Cr. P. C-, S- 109 N- _ 1953 Mitra P. 242 N. 

246, '‘Within jurisdiction” and P. 242 ‘‘Cannot himself Pt. 

in N. 9 of S. 109 in AIR Con. extra). , « 

Samad Guru V- The State, Cr. Revn- No. 78 of 2011 Dj- 17-2r55. 

AIR 1955 Je&K 28 (H. C,) S. B. ..... i 

Criminal P. C. (1898), S. 109 Concealing his presence - 

Merely running away on seeing police does not amount to. 

There is no presumption in law or commonsense that a peison 
who runs away when he sees a police does so ‘ with a view to 
commit an offence”. Where therefore, the evidence only sfow? 
that a person alleged to be previously convicted. m>irely tr^d 
to run away to avoid observation by police officers at 11 ^ cl^c'c 
at night, it does not mean that he was trying to conceal nis 
presence with a view’ to commit an offend. 

Anno: AIR Com: Cr. P. C ; S. 109 N. 59 136 ; iMtra, S. 109 P- 

243 N “Concealing offence” (on the question whether concea- 

lment should be continuous Mitra does not notice the views o 

other High Courts). U 

AIR Corn. : Cr. P. C ; S. 109 N. 7 ; 1953 Mitra, S. 102 P. 243 N 

Samad Gifru V- The State, Cr. Revn. No. 78 of 2011 Dh 17-2-55. 
AIR 1955 Jc&K 28 (H. C-S-B. , 

Criminal Trial - Burden of proof of guilt of accused - always 
on prosecution — Benefit of doubt to the accused. „ 

In a cnninal case the standard of proof is not the same as 
in a civil c,st. If there is douot. the benefit must go to tne 
accused. The burden of proof is always on the prosecution 

prove beyond dvubc that the accused is guilty. 
a counter version, for instance, a plea of alibi and if 
is not proved, it does necessarily follow that the prosecu i 

must be accepted- If there is so ne evidence in jon 

defence version wliich throws s‘)me doubt on th p 

y";S’ “"IS.” C No. 37 of 2003 - 6 .MK LR 

CrlminJ 'rri J b^on'te.iion of on accoiod - ‘'"S'* "«• 

in its entiretj ; and it can distegard any portion »< *»' 

that statement by adding its own inferences provided these inferei. 
ces are based upon some legal evidence m the case. 

Sain Shah V. State, Cr- Appeal No- 3 of 1947 — 6 J^K LR pag 
45 (Boaad of Judicial Advisers) , «..„rded 

Criminal trial - statements of prosecution witnewes recoro^ 

before the Sessions Judge on the ground of delay .*“® P' 
duction of witnesses - not cross - exainined — Admissibility. . 

Held that, however, unfortunate the result may be the xxx** 
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are unable to agree with the contention pressed upon them that 
such ‘evidence should be discarded. In the strict legal view there 
is hardly any flaw- The accused had an opportunity to cross- 
examine but did not do so. All the conditions laid down by section 
33) Evidence Act, being present, that fact alone will not make 
the evidence inadmissible. 

Qadir Gujar 1^, State, Cr. Appeal No, 2 of 1947 — 6 JdiK LR page 
^ {Board of Judicial Advisers)^ 

Criminal trial — plea of guilty in a prosecution under S. 16 of 
Motor Vehicle Act (1 of 1955) to avoid waste of time — 
sentence of fine Re. 1 — no evidence led regarding over loading 
by the prosecution — duty of the Court to ascertain quantum of 
overloading- Whether obligatory upon a court to record a con- 
viction on plea of guilty even though false and unconvincing* 
field that it is not oblig;!tory upon a Court to record a 
conviction on an unconvincing and false plea of guilty. Besides, in 
lecordnig a conviction under the Moror Vehicles Act for over - 
loading it was nectssaiy to ascertain what was the over -load. If 
the driver was carrying in the lorry, alongwith its prescribed quota 
of passengers and goods, a meot in the shape of a pet rabbit, 
it wou'd be O'^er-loading technically but it wouM be the height 
of officiousness to challan such a case and certainly quite undesir- 
able to ncord conviction. 

State 12, Dharam Singh, Cr. Referenceed No* 146 of 2003, 7 J<£K 
LR^ 33 (H. C.) Single Bench. 

Criminal Trial — Murder — Discretion to award sentence — How 
to be exercised- 

Held that tiie sentence no doubt, is in the discretion of the 
Sessions Judge, ^ut he has to exercise that discretion in accordance 
with the wcll-k lown judicial, principles and not quite arbitrarily 
in Volent disregard os these principles. 

Atta Mohammad Versus State. State Versus Ghulam Mohd. State 
Versus Ghulam Mohd And Odier. Criminal First Appeal No. of 
2006. Criminal Reference No. 10 of 2006. Criminal Revision No. 58 
of 2007, 9 J<SK LR (H. C) 137 D. B* 

Criminal Trial : Proof of murder — Most of prosecution witnesses 
gare straight forward account of the occurrence as it had been 
narrated in the First Information Report ~ The accused appellant 
did not adduce any evidence in his defence — Both the trial court 
nnd the High Court believed the evidence for the prosecutiou ~ 
The tone of one of the prosecution witnesses lent support to the 
SDggestion that he had been won over — His statement in the Court 
of Sessions contained many facts in extenuation of the guilt of the 
Appellant — The Statement of this witness in the Committing Magis- 
trate's Court was tendered as evidence by the prosecution under 
Section 288 Criminal Prodedure Code — The statement was the same 
that of the complainant in all material particulars. 

Held on careful consideration of the entire evidence in the 
case and of the arguments advanced by the learned advocate for the 
accused — appellant. The Board saw no reason to differ from the 
conclusions arrived at by both the Courts below and that the Board 

^re satisfied that the appellant had been rightly convicted for the 
offence of murder. 

Gian Chand Versus State* Criminal Appeal No. 1 of 1950. 9 J<4K 
IR 757 (Board). 

Criminal Trial:-- Proof of murder — The accused, on the night of 
occurrence was sleeping in the courtyard of the family house - Jn 
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close proximity to the court yard the deceased, his wife and his 
minor children were sleeping in a Deorhi — It was admitted that 
on the night in question, at about 10 P. M. the deceased’s throat 

sharp-edged weapon and his death was instantaneous 
I he wire of the deceased was half asleep and she get up by 
the thumping sound of the stroke that was administered on the 
throat of the deceased and she saw the accused with a sword in 
his hand- She raised a hue and cry that the accused had 
rnurdered h^ husband The neighbours then immediately came to 
tie spot The fact that she raised a hue and cry and proclaimed 
hat (ler husband had been murdered by the accused was proved 
by a number of witnesses whose presence on the spot cannot be 
doubted and who had absolutely no motive to falsely implicate the 
accused - appelhint Tne accused, in the meanwhile, had got inside 
a rrom and bohed the same from inside — One of the prosecution 
witnesses persuaded the accused to come out — The accused, however, 
stayed only ft^r a couple of minutes near the dead body of his 
brother, denied having committed the murder and again went back 
to the room — Toe fact was admicted by the accused in his state- 
ment that the accused was at the time of murder in the same house 
>^art from this the evidence unanimously showed that the clothes 
of the accused appellant were stained with human blood and 
that a sword stained with human blood was recovered from an 
earth-bin in the room to which the appellant had retired immediate- 
ly after the murder holding the accused guilty" of murder the 
Sessions Judge sentenced him to death — On appeal the conviction 

and sentence passed on the appellant was affirmed bv the High 
Court. 

Held on a consideration of the evidence in the case that the 
Board was satisfied that the conclusion arrived at by the Courts 
below W'as the only possible conclusion in the case. 

Chattar Singh Versus State* Criminal Avpeal No* 2 of 1950. 9 JcSK 
LR 273 ^^(Bocr ij. 

Cr* Tt i blxamination of accused — Discovery of weapon of 
offen<:e from the accused — his statement that he committeed 
the offence - Neither pul to the accused — cannot be used in 
convicting the accused 

Evidence Act (1872), S. 27 — ■ Accused in police custody — 
Statement by, leading to di;covcry of an axe — Accused further 
stating that he killed deceased with the axe — Portion of the state- 
ment only leading to discovery of axe is admissible — Statement as 
to killing is not admissible. AIR 1947 PC. 67, Rel- on ; Case 
law referred. 

Anno. Evi. Act, S. 27. N. 7, Pt. 3 

Atta Mohd. V* State. Cr. 1st appeal No* 55 of 2006 D/- 15 Katib 
2007 AIR 2952 J<£K 36 (H. C*) D. B. 

Criminal trial. — accused fnot invoking any of the exceptions 
in justification of the act of commission or ommission with 
respect to which he is charged — assessment of evidence how to 
be made. 

The prosecution is not releived of the burden of satisfying 
the judicial conscience of the Court from the evidence led by it 
about the guilt of the accused. In short, in criminal trials, in 
which the accused does not invoke to his aid any 
of the exceptions embodied in a criminal Statute in justi- 
fication of the Act of commission or omission with respect to which 
he is charged, the Court is bound to keep the evidence for the 
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prosecution and for the defence in two water-tight compartments, 
and has first to consider whether or not the guilt of the accused 
has been established beyond all reasonable doubt by the prosecu- 
tion evidence. If the answer to question, just referred to, is in 
the negative, there is an end of the matter. If, however, the 
Court is of the opinion that the prosecution discharged the onus 
that rested upon its shoulders, it has then to turn to the defence 
evidence in order to find out whether that defence does or does 
not rebut the prosecution evidence and either negative the guilt 
of the accused or makes his guilt doubtful, It is true that, in one 
sense, the evidence, both for the defence, has. at some stage of 
the case, to be weighed, but it is well that in criminal cases the 
evidence has not to be weighed in golden scales- and there must 

be great preponderance of weight on the side of the prosecution 

before the accused can be found guilty. 

Badri Nath V. State < Cr- appeal No- 1 of 1952 Dl- 18-8- 1952- 

AIR 1953 J<SK 42 (Board of Judicial Advisers)- 

Cnminal trial — standard of proof - consideration of impro- 
babilities. 


from this- it is impossible in the story given out 
by Jainti, To begin with she state! that the room being locked, 
the appellant jumped into the same through an aperture in the 
wall, and when he committed the crime shrieks were raised not 
only by Fazi but also by Ja-nti. It may be, that in the dead of 
niFht, those shrieks did not reach the ears of the neighbours, 
but what IS curious that even though Jainti and Ali Mir, according 
to their statements, were lulled into silence bv the threat of being 
put to death, they unhesitatingly bioke their silence on the arrival 
ot Rasul Warn in the village. The story about the removal of the 
dead body of the appellant single-handed is alsa a bit curious. 
Jainti first deposed that the body was taken from the room through 
tie aperture in the wall. She, however, presumably appreciating 
the absurdity of this portion of her statement- corrected herself, 
and said that the appellant unbolted the door of the room -and 
took the dead body out and after depositing the dead-body in the 
courtyard came back to the room and bolted the same from inside 
and thereafter went out of the room through the aperture in the 


appeal No. 2 of 1952 Dl- 9- 8- 1952. AIR 
■3 J<£K 44 (Board of Judicial Advisers)- 

CrimiMl trial - Common intention — what is — 

arH.aii means the intention to commit the crime 

rnrmf • comiBited. It may not be a pre-conceived plan and might 
come mto existence even at the time when the fight ensued. 

wherp^?!!"^ parsons went at late hour in the night to the place 
whfch resided. One of them carried a thick stick 

Mannpr j Caused grevious hurt is used more than once, 

everv dances in which they were going showed that 

sea^n^ < u ^ necessary con- 

thl ^ ’’urt of some kind may be 

fight in^ n deceased developing into hand to hand 

ceivintf i , i’ ■ .f*^3ting was administered to deceased. Deceased re- 

must L known. Accused 

hurt in <^0 have a common intention to cause grievous 

»ot und,, «i)“Snat“ode 
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Duty of 


Mehtab Singh V. State, Appeal No. 25 of 2001 D/- 18 Poh 2007 
AIR 1954 J<£K 17 (H. C.) S. B. 

Criminal trial — Recovery of Blood stained clothes - 
investigating officer. 

The moment the investigating officer recovers bloodstained 

clothes from rhe accused* he should sea] them in the presence of 

the witnesses and send them on to the Chemical Examiner for 
analysis. 

All Shah y. State, Cr. 1st appeal No> 16 of 2010 Dl~ 29-3-^1954^ 
AIR 1954 Jc&K 42 (H^ C.) D. B. 

Curable defects — what are — 

fl^ld only formal defects in recording confessional statements 
could be cured under section 533 Cr. P. C. and not the defects 
of substance. 

Atta Mohammad Versus State, State Versus Ghulam Moh'd- State 
Versus Ghulam Moh d and others- Criminal First Appeal No, 55 of 
2006- Criminal Deference No. 10 of 2006- Criminal Revision No- 5S 
2007. 9 dc6K LR 137 (H, C-) D- B- 

Custom ■ — Mohammadans in Kashmir — Inheritance — Khana Nishin 
daughter dying sonless — Another Khana Nishin daughter does 
not succeed her- 

According to the custom as set forth in Sant Ram Dogra’s 
Code of Tribal Customs, if Khana Nishin daughter dies sonless, 
the inheritance lapses to the agnates of her father and does not 
go to another Khana Nishin daughter. 

AH Father <& Ors V- Habiz Ganayi cS Ors- Civil 2nd Appeal No- 
98 of 2303. 6 J<£K LR Page 1 (H- C-) D- B- 

Custom — Jats of Hiranagar Tehsil — Can a male issueless pro* 
prietor^ alienate his agricultural land without any legal necessity 
and without the consent of collaterals — Parties Hindus— Custom 
alleged^ must be proved — No analogy to be drawn from law as 
prevailing in the Punjab. ^ 

In this State, the authority is furnished by the Sri Pratap 
Jammu & Kashmir laus Consolidation Act, 1977, which shows 
that the ordinary Hindu Law si ou'd prevail, where the parties 
are Hindus, unless it is proved that it has been modihid by cus- 
tom applicable to the parties concerned. It is for the plaintiTs to 
prove the custom specifically. 2 J&K LR 186 ( B. J- A- ) 

fo lo A ed. 

Romella <& Ors V- Bhagatram d? Ors- Civil 2nd Appeal No- 263 of 
2003. 6 LR 17 (H. C-) D. B. 

Custom — Proof — Elementary requisitions of the proof 
custom — No presumption that a custom prevalent in one 
partof the country may be prevalent in another part 

also. 

A custOiii should be proved to be ancient, uniform and con- 
tinues. It has been pointed out so many times that the pleading 
of a custom may not be presumed in every case and. that it has 
to be definitely set forth and pleaded. In cases where a certain 
customs are very well-known and found to be generally in vogue 
this rule of pleading may be relaxed. In the District of Kathua 
the custf'm of a resident daughter inheriting her father’s property 
in the same manner as a son is not at all in vogue and is never 
known to have been followed. The terra “Lukhtar Khana Nashin” 
should, therefore, be interpreted in its natural meaning and not in 
the sense it has been acquired in Kashmir Valley in view of the 
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custom prevailing there. 

fn w. of ^ 

Custom — Kashmir Muslim — Succession — Whpfko.- j ^ j 

rda,io“ori/b«.*„' tSrpa-r'tTr' i 1 " *■•''' "“i" > 

and i, dons\o^'y‘L;„„dTr' 

.‘"tbrf s°*t”ei„"d?:L=rr; 

sat th^ the adoptive father” It does not 
per V adopted son amongst the Muslim can inherit the or^ 

mates V ° u collatiorals of his adoptive father This 

makes it abundantly clear that such a custom as 3s a r^hr 7. 

an adopted son to succeed to thf> cMlaterals of his adinf* 

M ”77007.. “o'fTi'bfrs, ^ 

2^. ? J^K LR li-’m. a) °d"b. ^<”^01 No. ,62 of 

« “T”* M»'>*">n'»dnn in K.shmir V.lley - 
pro"-_HrH *^1* *®* “P adoption which he faile/ to 

M t7 'ijr .Tn" ^»ivr„.-».i-/r/niE" 

„„ declaration of adoption in the Ai> 0 r\ k,, •- 

^wn force could confer u^on the appellan^hI s "tu of an 

tve!-i'77 i-oi £-1" 

I *?'" ‘•®*’°g?*>pn of personal law- Burden of oroof 

of 1977 *<s**’>i*^*'p"**j ^ Kashmir Laws Consolidation Act (1V( 4) 
o» 1977, S. 4 - Evidence Act (1972), Ss. 101-103 ' ^ ^ 

hed bi^ supersedes the personal law so far as it is esiablis- 

M^d'kw mSlrpre.T“"' “"»»■ '>>o 

d>at a^er^n'S" contrary, the presumption is 
relating to Personal law in matters 

very best ^riardianship etc. The 

ro estSish ^ evidence, and that of a high order, is needed 

•aw of the parties*'-77^1itfgafio7*^ The " personal 

=."J it i.'t. “ImSe'eolSt" 7". “i'**'",* "t' 

simplv on ^k^ u . inter the existence of such a custom 

*tsj‘ rw," iV”i' "'alt ? 

Succession — Muhammadan Law 
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v^uatuiii suiJerseaes rnc ordinary law so iar ;#• j 

be governed b?^h 

tT according to Muhammadan Law are ; motLr l/6th 

The remaining 5/6th both taking i^abSte riiht 

sucLerwf r!! !k ^ ^ brother do not succeed collaterally, but they 

:irf ;s’ir^ “ Sn .-l- 

fers of ProDertv in h^- mother having taken trans- 

ca"not be endtid rn n bad only a limited interest 

precedent to a dcHamf '^^ Payment by the daughters as a condition 
Rel. On. declaration being granted to them. 29 Cal. 828 PC 

A/»^ Appeal No. 14 of 1950 DI-1-8-1950. 

air 1952 J&K 11 (Board of Judicial Advisers). 

Sl!om. ) ^ ) - Succession - ( Muhammadan Law - 

claimed' establish a custom under which she 

she ^s entitled k nominated by her mother. 

that by cusrt ^^sl^e '^il rx^ded^^^^t^^; th“r "h^iJ 

e^trr1&"K tril^/^foll^wed.^^’’^"^‘'^‘^ ^ *bat 

uS*^„e‘'rrd;.?h - eLcI"""”"* 

Held that a family custom whereby a Mohammaden sister 

brother’s estate is subject to be divisted of the 
wl? not proUT"‘^^^ agnatic heirs of her deceased brother 

& Ors. Civil appeal No. 8 of 

Adter^.] Judicial 

^w'ner™.* dea^fh - reversioners for declaration before limited 

, , .bield that the title of reversioners must depend upon the state 
of things existing at the limited owener’s death and a suit before 

which may never^ a^r?se“"or^‘Sf^'^n1y *^3 “ise ^in ^Tfifferent form®*'°" 

dailSE!^ WhLlhePa‘*KiL Nashin 

inherit from another Murce or in another capacityf ‘*"*“*“" “ 

as a druihter '* i“ pmmon inistake made in that the status 

ghter of a female is almost invariably confused with her 
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status in another capacity. If a female has or has no rights as a 
daughter it docs not have reflection upon her rights in some other 
capacity namely as a sister or any other relation. In the Code of 
Tribal Cu^toms by Sant Ram Dogra it is pointed out that daughter 
inherit only if they are Khana Nashin daughters, otherwise not. 
This would clinch the matter of the inheritance as a daughter of 
a female but no farther. It is not possible to conceive that if a 
particular custom prevailing in. the vally prevents a female from in- 
heriting property from one source- she should ipso fact be presumed 
to be prohibited to inherit from anotl er source- 

Mst- Amina Begum <£ anr. V* Ghulam Mohd cP Or5. Civil 2nd 
Appeal No. 24 of 2004. 7 J&K LR 139 (H. C.) S. B. 

Customary Law — Kashmir Valley - Mohammadans - Gift to sister’s 
son — Death of donee Mutation effected in the name of the donee’s 
sister^s son — Doner’s agnatic relations sue for possession of the 
property on the basis of alleged custom that after the death of 
donee property reverted to them. — Custom not proved. 

held that the witnesses merely depose to a custom under 
which if a Khana Damad dies issudess the property which he got 
from his father-in-law, reverts to the agnates of the latter. Even 
if such a custom exists, it do s not affect the present case- It has 
been rightly found by the Hiyh Court and it is not disputed 
before the Foard that the donee was the absolute owner of the 
property g fred to him by the doner- He became a fresh stock of 
inheritance ai d d^ner*s heirs have no locus standi after his death. 
There is no e\idi-nce of any custom such as is relied on by the 

plaintiffs. 

Ramzan Ralla V. Alj Bhut- Civil Appeal No. 8 of 2949. 8 J(£K 
LR 90 (Fo.'Jrd of Judicial Ai'visrrs). 

Cnstomary Law — Parties Mohammadan — Plaintiff nominated by her 
mother as Dukhtar Khana Nishin - The plaintiff failed to establish 
a custom under which she claimed as a Dukhtar Khana Nashin — 
Plaintiflf is nevertheless entitled to succeed as a daughter simpliciter. 

h,cld that if the daugliter faileu to establish a custom under 
which she claimed as a Dukhtar Khaiia Nishin nominated by her 
mother, she is entitled to fall back upon Mohammadan Law and 
claim a share to which, that law entitles her unless, of course, it 
is proved that by cus om she is excluded by some other heir and 
that Mohammadan Law has been superseded by such custom to 
that extent. 

ILR 29 Cal. 828 PC relied upon S. 4 of the Sri Partap J & K 
Laws Consolidation Act (IV of 1977) followed- 
Lassi Ganai & Ors V. Reshi Mir & Ors. Civil Appeal No. 7 of 1948* 
8 JikK LR 117 (Board of Judicial Advisers). 

Debt Laws — Dirtre&sed Debtor’s Relief Act — “Debt” — Money 
advaneed to Dalai whether is for purposes of trade. 

Trade will not be a tiadc if the element of buying and 
selling or barteiing or exchanging goods for goods or money is 
wanting. Therefore, where the ma)n job of a Dalai is to go 
to the railway station and get goods belonging to various traders 
releesed ard then carry them to the owners and get a commission 
^ job these functions performed by him do not bring him 

under the catogcry of a trade. It is a personal labour that he indulges 
infer which he receives wages in the shape of commission. Therefore, 
sums advanced to him cannot be said to be for the purposes of 
trade. Hence, a suit to recover any balance of such sums if less 
than Rs. 5.0C0 will not lie in a Civil Court. 
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Sura] Prakash V. Jagdish Milter, First Appeal No. 26 of 20Cf7 
^crdedhy the High Court on 79 Jeth 2008. AJB 1951 dc&K 20(H.C.)D.B. 
Debt Laws — (J&K) Distressed Debtors’ Relief Act - Trade — 
IVleaning Advance for articles to be supplied is not loan 

r. u defined in the Distressed 

Uebtors Releif Act- The only courses open therefore is to go to 

the dictiomry meaning of tlie word ‘trade’, which is given as 
buying and selling of commodities. Where, therefore, A asre.es to 
supply R a certain numSer of bamboo sticks and receives for that 
purpose a certain advance of money from B, the advance is made 
for the purpose of trade and hence does not constitute a de’et 
within the meaning of the Act. AIR (32) 1955 Alb 277 relied on. 
Gidzari Lai 1/. Karam Chand, Ca^e No, 44 of 2001 decided by the 
mph Cour on 18- Jeth 2008. AIR 1951 J&K 17 (H. C) 
D- B, ^ 

Debt Laws — J & K Agriculturists’ Relief Act (I of 1938), S. 2 
— Burden of proof 

What a person who claims the benefit of the Act on the 
ground that he is an agricultUTist has to prove spzcifically is that 
he was wholly or principally dependeiit for his maintenance upon 
agricultural* horticultural or pastoral pursuits. Claimant not doing 
so but admitting that long prior to suit he had mortgaged his land 
and that on date of suit he was in receipt of pension only and 
not any income fiom agricultural sources — Held he was not an 
agriculturist. 

Niranjan yjath V- Kailash Kaul dc anr* Civil original suit No* 24 
AIR 1954 J&K 6 (H.C.) S. B, 

Debt Laws — J&K Agriculturists’ Relief Act (I of 1938 S.)> S- 2 
(1), Explanation (a) — 

“Tempo: arily in no case would mean a number of years- 
Niranjan Nath V- Knilcis K^ul & anr. Civil original suit No* 

24 of 2008 Dl- 23-5-1953. AIR 1954 J&K C (H. C.) 5- B. 

Debt Laws — J&K Agriculiurisis’ Rtlief Act (I of 1938 S.) S. 2 
(1 ), Explanantion (?) 

In order to claim the benefit of the explanation, the defen- 
dant had to show that he was on the date when the mortgage 

was executed, “ordinarily engaging himself i ersonally in agricultural 
labour. 

Niranjan Nath V. Kailash KaiJ d? anr. Civil Original Suit No* 24 
of 2008 Dl- 28^5-1953. AIR 1954 J&K 6 (H- C) S. B. 

Debt Laws — J&K Agriculturists Relife Act (1 of Sn t. 1983) 

S, 11 mortgag.e valid — n ust be entorceable by sale of mort- 
gaged property even though mortr'^ger agriculturist and the 
mortgage property lards or houses belong to an agricuhurist. 

If a mortgage is valfd, it must be enforceable by sale of 
mortgaged propeity even though the mortgagor be an agriculturist 

and the mortgage property be lands or houses belonging to an 
agriculturist. 

Where, therefore, with respect to a mortgog^debt, a decree 
in terns of S. 11, Jammu and Kashmir Agriculturists* Relief Act 
V as drawn, but when on default of more than two instalments the 
d cree-holdcr applied under 0-34 R. 4 for a final decree for sale of 
mortgage property, objection was taken, that it being agricultural 
lard, no decree for sile could be passed. 

1 that S. 60 (1) was no bar in putting the property to 

fale. AIR 1945 Lah 123— 1924 All 328 (FE) and 4 J&K LR 150. 
Relied on. AIR 1941 Pesh 53 and AIR Lah 194, Not followed- 
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Anno. AIR Com. Civil P. C 0*34- R. 5 N. 5. 

Cases Ref ere d : 

AIR 1941 Prsh 53: 194 Ind Cas 716. AIR 1937 Lah 123: 173 Ind 
Cas 589. AIR 1945 Lah 123 : ILR (1945) Lab 373 (FB). AIR 

1924 All 328: 46 All 489 (FB) 4 J&K LR 153- 

Khem Chand 17. Mela R^m & Or.>. Civil Or^. Suit iVo. 9 of 1993 
Dl- 24-3-1955. AIR 1955 J&K 33 (H.CJ S. B. 

Debt Laws - Jammu & Kashmir Distressed Debtor's Relief Act 
(16 (XVI) of 2006), Ss. 18 and 29 Order of civil Court 

transferring or refusing to transfer case to Conciliation Board — 
When open to revision — Test. 

Under Section 8 of the Act, any order, right or wrong, which 
the Court is empowered to pas-' under the Act, eannot he challenged 
in revision. If, however- the Order which the Court has passed- 

is in excess of the jurisdiction conferred upon it by the Act, it 

cannot be one passed under the Act. ?uch order can be challenged 
in revision. The test in each cas'^ w>ll he whether in passing an 
order the Court acted within its jurisdiction and this will depend 
upon the circumstance of each case. 

Hence an order of civil Court that a case should or should 
not be transferred to the conciliation Board under Section 29, even 
if erroneous will not be open to revision if the Court had 
jurisdiction to decide the question. 

Degambar Sair. 17. Pt Lachhman Dass Ref, No, 1 of 1951 D/^ 
28-6-2957. AIR 1952 J<£K 7 (Board of Jud. Advisers). 

Debt Laws — Jammu and Kashmir Distressed Debtors' Relief Act 
(16 (XVI) of 2006). S. 29 (1) and (4) — As amended by Act 
(24 (XXIV) of 2007) — Scope - Suit not relating to debt as 
defined by Act cannot be transferred to Conciliation Board — 
’Distressed debtor', meaning of - v/ord ‘ameun.' in S- 22 (4) 
if can be construed ejusdem generis with debt — (Interpretation 
of Statutes) 

A suit not relating to debt as contemplated by the Distressed 
Debtors' Relief Act as amended by Act XXIV of 2007 can be 
transferred to the Board of Conciliation under S. 29 of the Act. 

In substituting the word ‘amount’ for the word ‘debt’ in 

S.29(4) of the Act by the Amendment Act (XXIV of 2007) the 

legislature had some object in view and the object could only be 

to make S. 29, appFcable not only to cases of debts but also to 

others.^ One of the recognised canons of construction of a Statute 

IS to interpret it so as to avoid imputing an absurdity to tlie 

legislature. To accept the contention that the scope of S. 29, is 

Precisely the same with a new word “amount”, as it was before 

when the word ‘debt’ occurred therein, will clearly amount to 

imputing to the legivlaturc a future act which served no legislative 
purpose. 

The term ‘Distressed debtor^ as defined in S. 2 must be taken 
in relation to each debt due from him and not qua all debts due 
from him. The term is a relative term and a person is impressed 

wirh the character of ‘distressed debtor" in relation to one or 

more of the debts due from him but not as regards others which 
do not fall within the definition. 

The amend nent made by ACT XXIV of 2007 has recast the 
whole of Section 29 and Sub-S. (4), as now stands is radically 
different to the original^ Sub-S. (4) under S- 29 as amended. 

The word , amount' in Section 29 cannot be construed cejusdem 
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generis’ with the word ’debt’ as the word amount’ does not follow 
the word debt . Unless there is a genus or category there is no 
room for the application of the ‘enjusdem generis’ doctrtne* 

Anno. Civil P. C. (Preamble N. 7- 

Degatnbar Sain V/s Lachhman Doss, Civil Reference No- 1 of 1951 

D/- 18-6-51, AIR 1952 eJ<£K 7 (Board of Judicial Advisers) 

Decree — amendment of— application for amendment made after 

execution application finally rejected by High Court. Proceeding 

tor Its amendment whether to be taken simultaneously. 

Application for amendment of decree (which was not in 

conformity with judgment) made after application for execution of 

decree was Anally rejected by High Court — Procedings for execu- 

tion of decree and for its amendment held should have been taken 
simultaneously. 

Anno. Civil P. C. S. 152 N- 7 and 8. 

Poonc/i P. Kirpa Ram, Civil Appeal No- 3 of 1951 

23 {Board of Judicial Advisers). 
Decree — not in conformity nuh judgment — effect of — 

Decree for enjectment by Munsi.f subject to payment by 
landlord of Rs 720/- to tenant within two n-.enths — On appeal 
District Judge raising amount to Rs. 928/6/- and judgment requiring 
landlord to pay the said sum before ejecting tenant — Decree 
however acquiring landlord to pay Rs. 928/6/- within two months 
before ejecting tenant There was held discrepancy between 
pdgment and decree of District Judge — Time limit not being Axed 

l^agmcnt It could not be imported in it from decree of 
Munsiff on the ground that the District Judge had allowed the 

appeal only to a limited extent and for the rest it had affirmed 
the decree of the MunsilF. 

Anno. Civil P. C 0. 20, R. 4 N. 7 ; 0. 20, R. 6 N. 7- 

Raja Sahib of Poonch V- Kirpa Ram, Civil appeal No 3 of 1951 

D/-J9-8-52. AIR 1954 JdIK 23 (Board of Jud. Advisers). 

Deed — Construction of — Document of transfer co''ntaining an 

indemnity clause ~ Requisite previous permission to the transfer 

not obtained — Document not registered— Document a sale-deed 
though invalid one- 


Held that if a document suffers from any le^al defect by 
way of want of registration etc- the nature of that document would 
not change. All that would happen is that it would net be legally 
enforcible but what would in otl ei respects be an out and out sale 
will not because of want of registration or any other defect become 
an agreement to sell- 

Soba & Or5 V> Abdulla doo anr^ Civil 2nd appeal No. 61 of 
2004. 7 J<£K LR 158 (H. C.) Single Bench- 

(b) Deed — Construction — Entry in Goshwara Register. An 
entry in a Goshwara Register was to the following effect : 

“Mutation is effected in the name of Dharamsnl und.r the 

management of B with the following condition attached : That 

produce of the land shall be used for the Langar (free Kitchen). 

In case is not used for Langar the property shall revert to L or 
the daughters.’* 


Held^ that the entry did not evidence any unconditional 
ohankaiap or dedication by L. The effect of the arrangement 
evidenced by the Goshwara, appeared to be no more than that L 
constituted B her agent, for the purpose of realising the income of 
the land and spending it on a particular object, subiect to the 
cardinal condition that the agency will terminate and possession 
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of property will revert to the owner, the moment the income was 
diverted to some other use. 

AIR^]951 JdK 6^ Judicial Advisers on 14-6-1950. 

1 ® existence during the 

nf criminal proteculion - Formed part of the compro- 

[he prosecution- Oral evidence given by 

brLvh^’^^k i k *“* contention that the transaction 

undue influence - Concurrent findings of fact 

r.i™d' ..'■'court, be'low'"’ 

that on the vital question whether the appellants oral 
evidence was reliable or unreliable the estimate of the Courts be- 

irhr?n"/°* be yuestioned. And unhss the appellant can be permitted 

Sc? arHv!T;,t^k‘* P°®"‘ble for him to displace the findiis of 
tact arrived at by the Courts below. 

of 'j question 

that ?h • ^ i stle-deed and the rent note on the ground 

pea was not r ised in the Courts bel-^w and it raises controve”! 

th?%fs- entertained at this 

SS'Ytilr” V. No. 14 of 

1949. 8 d(&K LR 75 (Board of Judicial Advisers). 

there" U .nm “ ‘=?“"terver8ion - not proved - whether if 

maintaiaS? rupport of the defence conviction is 

In a criminal case the stand rd of proof is not the same 
accu^^J Tk' k^®!i‘ benefit must go to the 

I coun^^r^^^ 'be accused is guilty. If the dJence is 

is not alibi and if that version 

casr mSt be a/Tt 'bat the prosecution 

the defpnr accepted. If there is some evidence in support of 

verK-'on which throws some doubt on th.e prosecution 

version, conviction cannot be jusMfied. 

?Doli?rnr .3®9® - R“‘«. 59;A - Residential house of the 

DoUtion fit by **1® District Magistrate — Revision 

5ot r?;i,JbIe.^ Court- Order of the District Magistrate 

as a the District Magistrate has acted not 

ne Ulstnet Magis rate suboidinatc to the High Court Knr 

him bv^'^thc acting und r powers specially delegated to 

contravene ^ f ® person designata and which might 

“n? not this"courI 'b" Gevernment to go into 

wLldl^ Ab- 51 and 1946 Bom. 533 (F. B.) 

^ovision No. 51 of 2006. 8 JdSK LR 
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^^j^sation — J&K Public Security Act (15 of 2003). Sg. 3 (2) 

and 38 — A, the Government can delegate only those powers 
to an officer or authority which it pDssesses. 

According to S. 38A, Public Safety Act» the Government can 
delegate only those powers to an officer or authority which it 
possesses. Neither S. 3 (2) nor any ocher section of the Act con- 
fers any power on the Government to transfer a detenu from one 
plac3 of custody to another* The comnittal to custodv has in all 
cases to be made by the officer who has effected or ’ dir c 
arrest of the detenus, and therefore, the Notification (Ann 
Cabinet Older No. 928C of 1949, D/- 27- li- 48) by which 

deemed to have been delegated to the 


'd rhe 
xure to 
powers 
Hon’ble 


of transfer are 

Home and Dy. Prime Minister is ultra vires of S. 3(2) and S. 38A 
of the Act. 

GA* Nabi Jan 17. State. M'se. Cr. Case No. 209 of 2010 Dl- 28- 
7- 2953. AIR 1954 JdiK 1 (H. C.) D. B. 

Oelegation \Vhether Govt, has inherent powers of its own to 

delegate ~ Whether Govt- can exercise only those powers dele- 
gated to It by the Legislature. 

"Phs Governnient can exercise only those powers which have 
been delegated to it by the legislature. Governments have no in- 
herent powers of their own. They have to execute the wishes of 
the^ legislature which in fact has the sovereign authority. If the 
legislature does not in specific words autiiorizi the Government to 
take a certain action against a person who is dea t with under 

some law- the power to take such action cannot be presumed without 
a clear provision of ’aw. 

GA. Nahi Jan V. State. Misc. Cr. Case No. 209 of 2020 Dl- 28- 
7- 1953. AIR 2954 JeSK 7 (H. C.) D. B. 

De — Novo Trial- 

W^here a case is transferred from one Magistrate to another, 
but before the latter has recorded the evidence, the cise is re- 
transferred to the original Magistrate, the accused cannot ask for 
a ‘denoyo trial before the original Magistrate as that Magistrate 
is not “another Magistrate” as contemplated by the Secrion. AIR 

1941 Lah 322 Rel. on. AIR 1934 Mad 475 AIR 1926 Nag. 220 ) 
not foil. 

Jsher Sing cS Ors. 17. Mt. N irmal Kaur. Case No. 48 of '^008 Dl- 
5- 20- 1952. AIR 2952 rTc^K 23 (H,C.) C. J. 

Detention — J&K. Preventive Detention Act (2011) S. 4 — Pro- 
cedure laid down in S- 4 not strictly followed — Detention 
invalid 

Per Kilam and Shahmiri JJ. (Wazir C. J. contra) : Where 
the detention orders are not served on the detenus in accordance 
with the procedure established by S. 4, Jammu and Kashmir Pie- 
ventive Detention Act, 2011, the arrest and detention of the detenus 
ar> both improper and invalid- The procedure laid down by law 
has to be scricktly observed and where deviation from legal proce- 
dure is established the detenue is entitled to be set free. ATR 1952 
SC 106 and AIR 1954 J&K 59 : Disting : 1955 J&K 7 (FB), Rel. 


on. 

M. 

44, 

F. 


Subhan <£ Ors. 17. State. Cr. Misc. Applns. Nos. ^8, to 40, 42, 

48 <£ 51 of 2955 Dl- 2- 8- 2955. AIR 2955 J<§K 2 (//. C.) 

B. 

Deteinion — J&K Preventive Detention Act (2011) — S 3 — 
Whether o‘Her”*la?id Sadar-i-Riyisat - 
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The word “superintendence, direction nnd control” as used 
in S. 6. Jammu ynd Kashmir Constitution Act, 1996 involve the 
exercise of control and the giving of directions. Therefore, the 
detention orders are not bad, because they have be-^n jssued on 
behalf of the Government and not in the name or on behalf of 
the Sadar-i-Riaysat. 

M. Subhan <£ C>?' 5 . V. State. Cr, Misc. App/n.-,. Nos. 38 to 40. 42. 
44. to 48. (£ 51 of 1955. Dj- 2- 8- 1955. AIR 1956 Jc&K 1 (H. C.) 
F. B. 

Detention — Preventive Detention Act (1950) — S. 7 — Grounds 

Vague — detention invalid- 

It is the right of the petitioner under Art 22 (5) to be furnished 
with particulars of the grounds of his detention suificienr to enable 
him to mak* a representation which on being considered may give 
relief to him. The constitutional requirements must be satisfied 
with resp.'Ct to each of the grounds communicated to the person 
detained, subject of course to a claim of privilege under Cl- 6 of 

Art. 22. 

Where it has not b.-cn done in regard to one of t' e grounds, 
the petitioner’s detention cannot be held to be in accord ince with 
the proc'dure established by law within the meaning of Art. 21 
and he is, therefore, entitled to be released- AIR 1954 SC 179, 
Folb 

Anno- AIR Com ; Const- of India, Art. 21 N. 9 A;t. 22 N. 18, 

20. 

C.'ise5 Referred . 

air 1954 SC 179; 1954 Cri. LI 4 456 (SC) 

AIR 1953 SC 318: 1953 Cri- LJ 1241 (SC) 

Ab. Ghani Goni V. Sute. Cr. Misc. No. 181 of 201h Dl- 4-1-1954 
air 1955 JeSK 38 (H. C.) F. 6- 

Detention — Preventive Detention Act Act (1950) — S. 8 — 
Effect of vague and indefinite ground furnished to the detenue — 
held detention not in accordence with procedure established by 
law as envisaged in Art. 21 of the Constitution of India- 

Where the grounds supplied to the person detained are vague 
and indefinite his detention cannot be held to be in accordance with 
the procedure established by law within the meaning of Art. 21 of 
the Constitution, and the person detained, is. therefore, entitled t® be 
rol 'ased. 

The grounds supplied to the persen detained should show 
re’evancy to the object which the Legislature has in view.n amely, 
the prevention of objects prejudicial to the maintainance of la^\ 
anl ord-^r. For, introduction of irrelevant matter vitiates the deten- 
tion o dir as a whole, though there m ly he only a few grounds 
that are irrelevent or idusory. 

Anno, AIR Com: Const, of India. Art. 21 N. 8. AIR 1953 SC 318 
and AIR 1954 SC 179 followed. 

Ca5P5 Referred : 

A'R 1954 All 315: 1954 Cal Cri LJ 785 

AIR 1953 SC 3’8; 1953 Cr LJ 1241 (SC) 

AIR 1954 SC 179: 1954 Cri LJ 456 (SC) 

G/i. Qadir Hawabaz V. State* Cr* Mt5C. Appln. No. 12 of 1955, 

air 1955 J<£K 35 (H. C.) F. B. 

Preventive Detention Act (2 of 2011) — (1950). S. 3 
7" Execution of order of detention — Mode of execution given 

in the order itself — Failure to follow — Order of detention is 

bad. 
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iia^ iiUL UccJ 

a hairbreadth deviation 
or a slight disregard of 
shall have no hesitation 
cumstances quite illegal. 


Preventive detention is a aerious inroad on civil liberties and 
as such any law which in any way curtails civil liberties has to 
be very strictly construed- The court has to see if the law as it 
IS, has or has not been meticu'ously followed, and if it finds even 

made from the express provisions of law 

any direction given according to law it 

ID ^ detention under such cir- 

This shall apply witn greater force in 
Kashmir as the law there is somewhat different and even a bit 
harsh when compared to the law in force in the other Indian 
htatcs. When directions as to the execution of an order of deten- 
tion are given in the order of detention itself, those directions 
have to be meticulously followed- Hence, where the order of detention 
has provided that a notice of the said Order shall be given to 
the detenu by delivering a copy of this order to him. and no 
such copy is delivered to him, the order of de ention is bad- 
Hissam-ud-Dln and Ors. V. The Stat». Cr. Misc. Matters, Habeas 

Corpus Applns. Nos. 173 to 176 of 2011 — D/- 18- 1- 1955 Am 
1955 Jc&K 7 {H. C-) F. B. i i a/k 

Detention — For reasons of security of State - Time Limit for 
declaration of non-supply of grounds. 

Though it is highly undesirable that detenue should remain in 
suspense, if the mak ng of a declaration with regard to the supply 
or non-supply of the ground is delayed, yet a reference to proviso 
to S. 8. Preventive Detention Act, would show that no time limit 
for making a d claration with regard to the non— supply of grounds 
is provided by this Section or any other section of the Preven- 
tive Detention Act* Such being ti.e case, the Government cannot 
be forced to act in a manner which may be more desirable, but 
which the law does not make upon it obligatory. Hence where 
the detention is for reasons of security of State, the mere fact 
that the declaration as rigards non-supply of grounds is made after 

the application for habeas Corpus is submitted to the High Court 
does not vitiate the detention. 

Hissam-ud-Din Ors. V/S State, Cr. Misc. Matters, Habeas Corpus 

Applns Nos, 273 to 276 of 2022, Dl- 28-2- 2955, AIR 2955 Jc&K 

7 \ti. C.) F. B. 

Detention — Preventive Detention Act (1950), S. 19 — Whether 
contravenes Art. 20 of the Constitution of India. 

It is true that Art. 20- Constitution of India forbids the tiiaJ 

and conviction of a person accoiding to a law which was not in 

force at the time when the ctfence was committed » but proceedings 

under the Preventive Detention Act are not judicial picc_edings 

and preventive detention by itself is not a conviction or sentence 

of imprisonment* Section 19 which is of the nature of an ex— post 

facto law which has been framed to govern the cises of chose 

detnus who were arrested under earlier laws now repealed aid 

remedies ev^ilcil^le to them then heve now been tdken 3 W 3 y 

from them, does not, therefore, contravene the provision of Art. 

20 * 

G- A. Ashai V. State, Cr. Misc, Appln. No. 4 of 2010 D/- 22- 

7- 1954, AIR 1954 Jc&K 59 (H. C.) F. B. 

Detention— Under J&K PubHc Security Act(15 of 2003 as amended 
by Act 13 of 2010). S. 3 Power of Government — Whether 

can r^oke a defective order and pass fresh order. 

, , Government has the right to pass a fresh order of 

detention, if it comes to the conclusion that the previous order of 
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detention was defective on any grounds whatsoever ^nd once such 

of thV period prior to *e making of the fresh valid order ; would 

in no wav affect the merits of the result of tne case. ^ 

Further, if at any time before the Court directs the release 

of the detenu, a valid ofder directing his detention is 

some prior stage there was no valid o,der for detention- AIR 194o 
FC 18 and 1252 -SC 106, Rel- on- 

Anno. cr*P.C.S.491 N7. d n-f 9010 Dl- 

G- A. Ashai Versus State, Cr. Misc- Appln- No- 4 of 2010 Ul 

22-7- 1954. AIR ;/cCK 59 (H- p^„bUc ' Security Act (15 

Detention Outside jurisdiction J&K Public secur.iy v 

of 2003), S. 3 — Whether valid. j . 

An order of detention directing that the detenu be detained 

ataplfce beyond the jurisdiction of the detaining auth^^^^^^^^ 

as the annexure to Council Order No- 356C of 1947 ^hot s thet the 
power of arrest and derention be exercise Anno- 

witHn his own jurisdxtion- AIR 1949 Bom 37, Rel- on. Anno- 

Sim' « A V. S,a,e. Misc^ Cr Ca,e No. 109 cf 2010, Dl- 

28-7- 1953. AIR 1954 JeSK 7 D. B. on of 

Detention Under J&K Public Security Act Satisfact.on 

the arresting authority. . .. 

Aw’avering mind can ner er be treated as a min sa u Pubjic 

is pre-requisite for passing an order under section 

Aryan V- State, Cr. Misc. app/n- No- 32 of 20CS. Dl- 

27- 7- 1951. AIR 1952 JeSK 4 (^-C-lS.Ji- satisfaction of 

Detention - Under Public Safety Act (XV of 2003) 

the arresting authority only and not on the comp amt of “‘hers. 

Held that the Public Security Act specihcally provides that 

, the arresting authority should be satisfied that the app ic^nt as am^^^ 

or is about to act in a manner prejui^cial to the I'BPhc ^'7 
or jeace before he makes the arrest. The arresting autlmtity can- 
not make an arrest on the complaint received by him n,«rinpr 

pirsms that the person is acarg or is about to act in 
prejudicial to public safety or peace. Tne egislature a f 

responsib lity on the arresting auth ority that he should 
fied before le in: k s the arrest aid not go by what other persons 

say about the individual whom he is going to arrest- 

AIR 1948 A'l 414 followed- 73 

Onfear Singh V. State, Cr. Misc. No. 93 of 2005, 7 J&K LR 73 

iSien^tiln^: Under Public Security Act (XV of 2003) - Appli^^ 
releas d on bail by magistrate Police ordering detention 

Held improper — Detention quashed. 

Where a situation arises which lends itself to the construc- 
tion that the action of the police is an attempt to supersede tne 
order of the magistrate, courts of justice must be vigilan o see 
that jus ice is not brought into ridicule and rendered impoten . 

AIR 1948 Bam. 418 ref. , ^ « iq v i n Ar 

Devi Saran V. State, Cr. Misc- No. 92 of 2005, 7 c/ocK LR 46 

(H. C.) Single Bench- r* r / y 

Difference between State Law and Indian Law C. r. c. ( Aci a 

of 1977) 0, 21(A) holes 7 and 8. . . j 

When a judgment-debtor is arrested or imprisoned in exe- 
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cution of a decree for money, or against his property an order of 
attachment has been made in execution of such decree he may 
apply to be di dared an insolvent under State, Law. If the 

Court is satisfied that the provisipns of rute 8 arc . m his favour, 

it may declare him to be an ins'^lvent. ' ' 

The provisions for insolTcncy proceedings in the State are 
embodied in Order XXI (A) of the Code of Civil Procedure and 
they are in some respects different from those of the provincial 
Insolvency Act in British India. In particular there is no provision 
in the State Law unlike rhe British India Law that the amount 
of the dvbts should be Rs- 500; nor that the debtor shall not be 
entitled to present an insolvency petition unless he is unable to pay 

his debts- , , ,, r 

A. I- R. 1928 Lahore 202 distinguished I J and K. L. R. 126 re- 


iCLLLta . ir* r 

Raj Mohammad V- M’hta Kans’ii Ram & Ors. Ctvil Misc- 1st. 
Appeal No. 36 of 2002, 6 JScK Lli page 74 (H- C.) D. B. 

Dismissal — Distinction between void rnd wrongful dismissal. 

The distinction between a void dismissal and a wrongful dis- 
m'ssal is obvious. In the case of a wrongful dismissal in contraven- 
tion of a Statute there is no power of dismissal and it is in a 
way without jurisd'etion ai d consequently void anJ^ of no legal 
effect and the dismissed servant still continues in service. On the 
other hand in the case of a wiongful dismissal in contravention or 
the rules there is no actual li.nication or tne power of dismissal 
which continues unaTec ed and the dis -nissal is only irregular which 
the Court is powerless to redress by granting any effective declara- 
tion of continuance of service. r^/ ^ 

Anchal Singh V/S Gevernment Apyeal A/o- 15 of 1949, DI- 27~ o- 
1950. AIR 2951 Jc^K I (Boa d of Judicial Advisers)- to 

Disputed questions of fact — Writ petition under Article 32 (2 

— A) (As applied to the State of Jammu and Kashmir) effect 

on the maintainabili y of writ petition* 

A ,p^<:^rion und r Art» 32 (2- A) as applied to the State or 

Jammu and Kashmir ‘s niinciinable where thi qiescions of fac^ 

are not so seriously disputed as cannot satisf iccoril / be determined 
in the proc3edings u der Art. 32 (2 --A) 

Anno. AIR Com- Co s:. of India, Art. 226, N. 7 - 

Gh. Rasul y. State o^ J^K Misc. Aopln. No. 23 of 1955. Dh JI 

9- 55. AIR 2956 J<&K 17 (H. CJ F. B. 

DistiMtion between lack of jurisdiction and acting wrongly i*' 


exercise of jurisdiction. , 

Held that a suit in the Civil Court would he on'y on tne 

ground that the Revenue Courts had no yatisdichon at all 
cced with the matter and had assumed jurisdiction when it did not 
exist, But in the other event, namelj# .where they have acted 
wrongly in the exercise of jurisdiction^ which vested in them a 
separate suit in the Civil Courts would not lie. ^ 

I. L. 25 Cal. page 833, and 876, AIR 1935, Pat- 490. AIR 19^ 
Lah. 198, AIR 1943, All. 282 AIR 1936 Cal- 138 distinguish. 
Rajkumar V. His Highness Govt- Civil Ilnd Appeal No- 343 or 

2002. 7 J(&K LR 26 (H- CJ D- C. . . , uk. 

Distruction of record of lower court — Appeal dismissed witn- 

out perusing record — Retrial. 

Held that under the present circumstances the only course 
which the learned Sessions Judge should have followed was to order 
a re-trial. The provisions of Section 423 (i) Criminal Procedure 
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Coda are miadatory. Accoiding to section 422 Criminal Procadure 
Codi if the appellate Court does not dismiss the appeal summarily, 
it shall give notice to the appellant and to such officer as the 
Government may appoint in this behalf. Accoiding to section 423 
(!) Criminal Pocedurc Code the appellate Court shall then send 
for the record of the case if such record is not already in the 
Court, and after perusing such record- pass an order according to 
law. The le irned Sessions Judgj bad not dismissed the appeal, 
summarily but had sent for the record of the case- Under those 
circumstances it was incunbent upon him to peruse such record. 

AIR 1943 Mad 391 (2) referred to- 

Rehman Mocki U. State, Criminal Revision No- 10 of 2006, 5 J<£K 
RL 137 (H. C.) 5. B- ^ 

Document — Production of — By plaintiff in court when both 
parties had adduced their evidence — the case had only to be 
argued — Defendant denying the genuineness of the document — 
gourt giving decision without applying mind to the aspect of 
genuineness ~ Effect of — Duty of the court. 

Held that the decision was open to onegra\e objection. The 
Ccurt did not apply its mind to tie consideration of all important 
questions as to wbtthir or not the dc cun ent vas genuine. Its 
genuineness was stoutly denied by the defendant aid aiart from 
other circumstarces tending to slow that the dciument was not 
genuine, its belated production by the plaintiff’s was itself calcula- 
ted to give rise to grave suspicion. W i tre the Ccurt took the 
g.nuinentss of the document for granted it be ^^d the who'e question. 
It brd first to d c de whether or not the document was genuine 
o^e- 

Semad And Others Versus Ghulom Nobi Shah And Other:,. Civil 
Appeal No. 2 Of 1949. 9 J&K LR 203 IBoard). 

Easemenrs — Adjoining houses Right of privacy — Its invasion. 

Held that every owner of a house has got a right to open 
windows- skylights itc- in his own house and the owner of the 
adjoiniitg house ciiinor restrict the ow-ntr of a house from enjoying 
his property in the manner he likes unless there is any law or custom 
vhicli restricts the power of enjoyment of the owner of the aouse 
lUust'-ation ( O of s ction 18 of the Easements Act- lv77, indicates 
the nature of this restrictive right and it is based upon the custom 
of the locality. Whether the customary right of privicy exists in 
any particular locality is a matter which falls to be determined 
in the evidence in a cose. Likewise wditther a particular custom 
has been so firmly established by repeated judicial recognition or 
otherwise so that a judicial not co can be taken of its existence, 

IS <ilso a matter which falls to be determined on the evidence in 
the case. 

Hi Id further that the question, whether a Particular 

construction does or does not invade the right of privacy is a question 

oi fact to be determined on the evidence in the case. 

Kesho Butt Jotshi (DefdU Applt). Keshoo Nafh c& Anr- ( Pltffi 
Respdts) Civil Appeal No- 22 of 1947, 6 JeSK LR page 130 (Board) ' 

egress and Internal Movement (Control) Ordinance, 2005 Sec- 
^ tion 3 — Notification annexed to cabinet Order No 230 — C 

j, dated 4th April, 1949 — The accused it was alleged, was going 

towards the border with the intention of crossing over to Pakis- 
^ tan She was arrested at a place in the State territory which 

a distance of 160 yards from the border Whether 

the offence under section 3 brought home to the accused. 
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Held t^at mere moving towards the border was by itself no 
offence. The offence would be said to have been committed when 
the border was crossed. If an accused was arrested on the border 
while trying "o cress over, it should be called an attempt, but if 
the accused was moving- towards the border and had yet a good 
deal of distance to cover, it was mere preparation and not even an 
attempt for simple reason that before actually reaching the border 
line the accused might have changed her mind and repented of her 
action and come back. There cou'd be no presumption that any body 
who moved towards the border wanted to cross over. 

Mst Moot Bibi Versus State- Revision No- 74 Of 2007. 9 J(&K LR 
254 (H- C.) Single Bench- 

Ejectment of tenant from part only of a tenancy except at the 
instance of all the landlords not permissible. 

The ancestors of the plaintiffs representing a private partition 
among the cf^sharers executed a sale-deed in favour of the defendents 
of some plot^^ which they thought had fallen to their share. 
The sale deed was of occipancy rights. The vendees were put into 
cultivatoay possession of these plots. The sale-deed remained 
unregistered. The other co-sharers denied private partition and 
ultimately mutation in the name of the defendants was scored off 
by order of the Revenue Minister and they were recorded as te- 
nants without any category. The plaintiffs brought a suit for eject- 
ment of tenants while other co-sharers refused to join in the 
ejectment proceedings and insisted on retention of tenancy. 

Held, that under the circ ^mstances it is not open to a single 
set of landlords in a tenancy held jointly to get an ejectment order- 
Boota <5. anr- V. Shah Mohd <£ Ors- Revenue First appeal No- 8 o, 
2002, 6 JefiK LR Pag’ 58 (H-C) Single Bench- 
Ejectment suit — Verdors joint owners — Concurrent finding or 

two courts below — Claim misconceived. 

Under the sale-deed the appellant gets the rights of nis 
vendors, who according to the concurrent finding of the two Courts 
below were two of the jo’nt owners, not in possession of the land 
under any arrangement. This alone might have given him a possible 
tide to eject a tresspasser if the respondent had been a mere 
trespasser. But the respDndent has been found to be one of the 
co-owners of abadi deh under some independent title and the view 
that the appellant’s remedy is to seek a partition and that the 

claim for ejectment is miscDceived is correct. , 

In Older to succeed in the appeal the appellant has to satisiy 

the Board that the concurrent finding of the two Courts below arc 
vitiated by some error of law which the appellint has failed to dD- 
S. Alam Sher Khan {Pitt. — App Mant) V Is ^amadar Iqbal Khan 
(Deft- — Respondent) Civil Appeal No. 27 of 2947- 6 Jc6K LR page 

204 (Board of Judicial Advisers) . 

Elopement — of married women with lover — staying with him 

of her own free will — Both of them held guilty under S. 


R P. C. 

' In the State of Kashmir an elopement which was the result 
of joint adventure by a married womon with a lover wouW 
view of the addition to S- 498, R- P- C ; that in such 

women would be guilty as an abettor, certainly come 

mischief of S. 498, R. P- C. If a married woman whose husbana 
is living were to elope with another person, both of them will be 
guilty under S. 498, R. • C-P the fact that the woman with her 
own free will has chosen to stav with the accused and that sne 


m 

caff- fbe 
within the 
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is a free agent to leave him any moment she likes, would make 
not the slightast difference, since the wife is also liable to be dealt 
with as an abetter. Case law ref. 

Anno. AIR Man ; Penal Code, S. 498 N. 1. 

* 

AIR 1937 Bom' 186: 38 Cri LJ 769f 1949 All 23: 50 Cri LJ 82> 
1936 Cal 450 : 38 Cri LJ 180 1939 Lah 295 : 49 Cri LJ 760, 1933 
Bom 489: 35 Cri LJ 376, 1937 Lah 617: 38 Cri LJ 576, 26 Mad 
463 ; I Weir 574. 

Kesar <£ anr V, The State, Cr Revri' No* 69 of 2012 Dl- 25-2-2955. 
AIR 1955 t)(&K 18 (H. C.) S. B. 

Enemy Agents Ordinance, 2005 (VIII of 2005) — Section 3 — 
Enemy Agent — Accused accompanied the raiders and instigated 
them to shoot at Hindus and participated in the loot — Accused 
an Enemy Agent 

Held that ‘Eneny Agent* according to the definition given in 
the Ordinance means “a person not operating as a member of enemy 
armed force, who is employed by or works for or acts on instruc- 
tions received from the enemy.” It is in evidence that the accused 
who were themselves armed, accompanied the raiders and even 
instigated them to shoot at the Hindus and freely participated in 
the or^y of loot and plunder alongwith the raiders. This by itself 
would bring the acdons of the accused under ‘‘works for the 
enemy,** Bes-des this it is not onlv an enemy agent who can be 
convicted under section 3 but section 3 of the Enemy Agents 
Ord nance would show that besides an enemy agent any body who 
with intend to aid the enemy does act which is designed to en- 
danger life can be convicted under this section. 

State V* Raj Mohd c& Or5. Review No* 107 of 2005, 8 JdiK LR 
151 (H* C.) 5. B. 

Enemy agents Ordinance (VIII of 2005) Section 9 (3) Revision 
against order of acquittal by Special Judge whether com- 
petent. 

‘He/d . that sub-section (3) of section 9 of the Enemy Agents 
Ordinance, 2005, empowers the review'ing Judge to call for and 
examine the record of any proceeding before the Special Judge for 
the i^rpose of satisfying himself as to the correctness, legality or 
propriety of any finding, sentence or order recorded or passed. The 
wording used in this section is almost the same as used in section 
435 of the (3ode of Criminal Procedure and if the word ‘revision* 
IS not used in this section it makes no difference, as the word‘ 
revision* is not used in section 435 even. 

State Versus Cr* Abdul Majid <& Others, Criminal Revision No. 36 
of 2006. 9 J<^K LR 54 (H.C ) Single Bench* 

Enemy Agents Ordinance (VIII of 2005) — Section 9 (3) — 
I^vision againt order of acquittal by Special Judge Whether 
*he reviewing Judge while hearing the revision can convert a 
finding of acquittal into a conviction. 

Held that a reviewing Judge cannot convert a finding of 
acquittal into a conviction but can only order a re-trial, in case he 
makes his mind to accept the revision petition. The reviewing Judge 
while hearing a revision under section 9 (3) of the Enemy Agents 
Ordinance can exercise only those powers as are enumerated in 
^ction 439 of the Code of Criminal Procedure, 

l^^Tsus Dr. Abdul Majid <& Others. Criminal Revision No. 36 
2006. 9 J<£K LR 54 (H. C.) Single Bench. 

bnemy Agent ■ — • who is 


86 


aid the enemy does act which 
convicred under this section, 

No. 207 of 2005. 8 cJc6K LR 


Held that ‘Enemy Agant’ according to the definition given in 
the Ordinance means ‘a person not operating as a member of enemy 
armed force, who is employed by or works for or acts on instuctions 
received from -he enemy.” It is in evidence that the accused who 
were themselves armed accompanied the raiders and even instigated 
them to shoot at the Hindus and freely participated in ihe orgy of loot 
and plunder alongwith the raiders. This by itself would bring the actions 
of the accused under “works for the enemy‘S Besides this it is not only 
an enemy agent who can be convicted under section 3hxxt section 3 of 
the Enemy Agents Ordinance would show that besides an enemy 
agent any body who with intend to 
is designed to endanger life can be 
State U. Raj Mohd Ors^ Review 

251 (H. C.) 5. B. 

Endowment by a Hindu widow — order with respect to endow- 
ment made in mutation proceedings by Settlement Officer in 
1892 — Order weeded out but a note indicating the purport of 
that order found in Goshwara Register of 1928 — Goshwara held 
admissible in evidence in view of the provision of section 35 
Evidence Act — Suit for possession of land instituted by legal 
representatives of the deceased donor that endownment was 
conditional and the defendant had been putting the produce of 
land to his own use and purpose instead of utilising it in 
Langer. 

Held that there was no unconditional ‘Sankalap’ or endowment* 
Indeed the effect of the arrangement evidenced by Goshwara appears 
to be no more than that of principal and agent for the purpose cf 
realising the income of the land and spending it on a particular 
object subject to the cardinal condition that that agency will terminate 
and possession of property will revert to the owner, the moment 
the income was directed to some other use 

Basant Singh dS Others Versus Makhan Singh and others^ Civil 
Appeal No. 6 of 2950. 9 JeSK LR 98 (Board) 

Escheat — When arises 

Hence the plaintiffs are bound to prove that a Hindu died 
not only without leaving no issue but further that he left no 
heir under the Hindu Law_ so that a case of escheat arose ; 12 

Moo. Ind. Appl. 448 (P. C*), Rel. on. 

Russia <3 Ors V. Lachmi Dass <£ Ors. Appeal No. 1 of 2946 D/~ 
2 - 8 - 2950 . AIR 52 JcQK 23 (Board of Judicial Advisers) 


Evidence — Admissibility of fresh evidence in revision — not 
apparent from record that fresh evidence received againt ihe 
consent of the plaintiff. 

HeM that it is not apparent from the record whether the 
fresh evidence was received against the consent of the plaintiff 
and it is not possible to hold that the discretion to admit fresh 
evidence was arbitrarily or perversely exeicised or that the evidence 
thus received was legally inadmissible. After all the suit has been 
tried, under the provisions of Agriculturists’ Relief Act and is not 
subject to any appeal under law and no question of any general 
or public importance is involved in the case. The Board- therefore, 
donot consider this a fit case in which controversy should he 
treated at large and as net concluded by the findings of the High 
Court and the evidence of the parties should be reviewed afresh 
before the Foard. For like reasons effect also cannot be given to 
the second contention cf the plaintiff with regard to the reiraiks 





made by the High Court which must be taken as linited to the 
case before it and not applicable to other proniss^ry noc^s which 
are rot involved in the present suit or to his accDuncs which were 
not in issue in the present case. 

Sardar Sohan Singh V. Saluboo <£ Ors, Civil Appeal No. 5 of 2966. 
6 J(£K LR page 83. (Board of Judicial Advisers). 

Evidence - admissability of a note in Goshwara Register 1928, 
regarding the purport of order in mutation proceedings by 
Settlement ofiSuer in 1892 admissible in evidence under section 

35 Evidence Act. 

Held that there was no unconditional ‘Sankalap* or endow- 
ment. Indeed the effect of the arrangement evidenced by Goshwara 
a; pears to be no more than that of principal and agent for tbe 
lurpose cf realising the income of tbe land and spending it on a 

subject to the cardinal condition that agency will 
terminate and possession of property w’ill revert to the owner, the 
moment the income was directed to some other use. 

Basant Singh <£ Others Versus Makhan Singh and Others. Civil 
Appeal No. 6 of 195a 9 Jc&K LR 89 (Board) 

Evidence admissability — confessional statement — discovery of 
coupled with statement that he had killed the deceased 
With it such statement is inadmissible. 

Held, following the majority view of the different High 
^ourts in India and of the Judicial Committ. e of tbe Privy 
^ uncil, that such a statement was entirely inadmissible and should 
be exG uded from consideration against the accused- 
Atta A^hammad Versus State. State Versus Ghulam Mood. State 

Mohd. and Others. Criminal First Appeal No. 55 of 
^ Cnmma/ Reference No. 10 of 2006. Criminal Revision No, 58 

of 2007. 9 J&K LR 237 (H. C.) D. B. 

Evidence admissability of — Failure to record the certificate at 
ine fc^t of the statement under section 164 Cr. P. C. ard non 
compliance with the provisions of sections 164 and 364 Cr- 
* ' "Z «tatement inadmissable in evidence. 

Failure to record the certificate at the foot of the statement 

^^ctions 164 Criminal Procedi.ie Code or where no attempt 

ad been made by the magistrate to comply with the requirements 

0^ sections 164 and 364 Criminal Procedure Code, makes such a 

Sjatement inadmissible in evidence aiul even extensive evidence of 

magistrate that he had complied with such requirements does 
not remedy the d f ct. 

Alta Mohammal Versus State. State Versus Ghulam Mohd. State 

Afond. and Others, Criminal First Appeal No. 55 
or d006. ( rimitial Reference No. 20 of 2006. Criminal Revision No. 
58 of 2C07. 9 J&K LR 137 (H. C.) D. B. 

vidence admissibility — rent deed unregistered admissible in 
evidence for a collateral purpose. 

^ r . ^ .®nit for injunction restraining the defendants from in- 

in rights of ownership of the plaintiff in the property 

the defendant sought to adduce in evidence an unregis- 
nTr^tf ^®^t-deed in which the plaintiff had admitted that the 
* P belonged to a third person. 

1 ^ admissible in evidence for the 

chara t o>t showing the plaintsff^s assertion as regards the 

Dn«*.cc; • his possession. The nature or character of a person's 
a L ® really proof of a transaction showing in what character 

a person has come upon the land. Such a transacticr is really a 
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collateral one which, by itself, does not require to be effected by 
a registered deed. An unregistered document is, therefore adraissiblc 
as evidence of the nature or character of a person’s possession. 
AIR Com . On Registration Act, S, 49 N. 14, Foil. ; 5 J&K. LR 
153, Reh on. 

Anno- AIR Com. Regn. Act, S. 49 N. 14 ; 1950 Mulla ; S- 49 P. 

186 N “Collateal instrument” and P- 188 N. “ As 

possession (Case law in AIR Com. note exhaustive). 

Cases Referred : 

AIR 1931 Lah 885: 16 Lah 313. 1923 Lah 495: 4 Lah 249, 1939 
Lah 558; 186 Ind Cas 106, 5 J&K LR ,153. 

All Mohd Bawan y. G/i. Alohiuddin & Ors* Civil Revn» No* IQf! 
of 2020 Dl- 10-20-1955. AIR 1956 J&K 24 (H,C.) D. B. 

Evidence — appreciation of — evidence of Chemical Examiner. 

The evidence of the c’lemicil examiner as to the presence 
of human blood stains on the clothes of the accused at the time 
of his arrest is of little value when there is delay in despatching 
the clothes to the Chemical Examiner and there is absence of 
evidence that the articles were sealed and despatened in the presence 
of the accused and respectable witnesses: ! J&K LR 37, 

Rel. on. Anno. Cr- P- C i S. 367 N. 6 : Evi- Act- SIN- 12. 
Ab- Salam V. State, Cr* Ist appeal No* 29 of 20017 D/- 10-4-1952 
A[R 2954 JeSK 2 (H. C*) D. B* 

Evidence Approver's evidence necessity of independent 

corroboration retracted confession of accused no corroboration 

retracted confession of accused no corroboration of approvers 
evidence — both tainted — cannot corroborate each other. 

Held that a retracted confession is in itself a tainted piece 
of evidence and stands in need of corroboration and that it is 
absolutely unsafe to seek corroboration of the accomplice evidence 
by retracted confession. It is unsafe to found a conviction on a 
retracted confession unless it is corroborated in material particulars 
and the corroboration comes from independent sources- This rule 
necessarily applies with greater force when a retracted confession 
is considered against a co-accused- But as against the maker of the 
confession also the aforesaid rule of prudence cannot bee ignored. 
As compared to the testimony of an accomplice, which is on oath, 
a retracted confesrion should require greater corroboration and 
further, on the principle, that one tained evidence cannot corro- 
borate another tainted evidence, accomplice tvidence ought not to 
be accepted as ^rorroboration of a retracted confession. 

Atta Mohammad llemus State. State Persies Ghulam Mohd. State 
Versus Ghulam Mohd and Others* Criminal First Appeal No. 55 of 
2006. Xeiminal Reference No* 10 of 2006* Criminal Revision No* 58 
of 2007, 9 J<£K LR 137 (H,C.) D, B. ^ 

Evidence — Cricumstancial evidence — difference between it and 
direct evidence — circumstantial evidence what is — 

Circumstantial evidence is as good as direct evidence with 
this difference that the circumstances proved against an accused 

must be such as exclude all inference but that of the guilt of 
the accused- But, if there is a missing link or that a circumstance 
is susceptible of another explanation favourable to the accused, 

such a circumstance cannot be treated as evidence against the 
accused. 

Anno. Cr, P. C ; S. 367 N. 6 Pt. 29 ; Evid. Act, S. 3 N. 6 

AH Shah V* State, Cr* Ist appeal No. 16 of 2010 O/- 29-3-54. 

AIR 1954 Jc§K 42 (H. C.> A R. 
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Efidence — circumstantial evidence — must be conclusive. 

A charge under S. 161 is one which is easily and may 
often" be lightly made, but is in the very nature of things difficult 
to establish, as direct evidence must in most cases be meagre and 
of a tainted nature. These considerations cannot however be suffered 
to relieve the prosecution to establish the charge beyond reason- 
able doubt. If after everything that cm legitimately be considered 
has been given its due weight, room still exists for taking the 
view that however strong the suspicion raised against the accused 
every reasonable possibility of innocence has not been excluded, he 
is entitled to an acquittal. 

Badri Nath V- State, Cr. appeal No. 1 of 1952 D/- 18-8-2952. 
AIR 1953 J<SK 41 (Board of Judicial Advisers) 

Exemption — from personal attendance — power of the trial Court 
to grant exemption from personal appearance 

Power of trial Court to grant exemption from personal 

apcarance. AIR 1951 All. 864 (FB) and 1947 Mad 433. Followed; 
1949 Nag 334, Dissented from- 

Anno. Criminal P. C ; S. 205 N. 4 (See also N. 3 Pt. 8). 

1953 Mitra ; S. 205, 874 N. 689 ‘'Scope of section” and 1949 

Mitra ; S. 353, P. 1102 N. ‘ When with.^^ 

Mst Saviti 12. L. Shiv Nath. Cr Ref. No. Il9 of 201o Dj- 31-12-1953 
AIR 1954 J<£K 40 (H, C.) D. B. 

Evidence — Medical evidence — No medical evidence that the injury 
was the cause of death — conviction for murder not proper 

Where the accused fired a gun at the deceased causing wound 
in the abdomen but there is no med cal evidence that the injury 
was the cause of death, conviction under S. 326 and not under 
S. 392 is proper. 

Anno. Penal Code, S. 302 No. 1, S. 326 N. 1. 

Isher Dass 12. State , Case No. 18 of 2007 Dj- 26th Maghar. A/R 
2954 J<6K 19 (H. C.) D. B. 

Evidence — of approver not to be relied upon unless corroborated 
in material particulars. 

The rule of guidance in the cise of evidence of an approver 
is to be f und in illustrtion (b) of sections 114 and 133 of the 
Evidence Act. both the sections (sections 133 and section 114 illus- 
trated) are parts of one subject and should always be considered 
together. The rule of law say that an accomplice is competent to 
give evidence and the rule of practice siys that it is almost always 
unsafe to convict upon his testimony alone. An accomplice is un- 
worthy of credit against an accused person unless he is corroborated 
in material particulars. Corroboration falls under two heads (1) 
general corroboration (2) special corroboration connecting each of 
the accused with the offence- 

The test that can be laid down in order to sec as to 
whether a particular witness is an accomplice or not, is as to 
whether he c^n be jointly indicted with the other accused in a 
Particular case. The mere fact that the police has not secured 
pardon for him would not in any way improve his position. The 
corroboration of an approver must be corroborated by independent 
evidence i. c. by evidcmce of a person other than that of an 
accompliced. It should not be lost sight ot that tainted evidence 
cannot be made better by being doubled in quantity. Therefore, 
the evidence of one accomplice cannot be corroboroted by that of 
another accomplice. 
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Ghulam Nabi Bazaz <£ Ochers Versus State, Criminal 
28 of 20C6. 9 J&:K LR 18 (H. C.) Single Bench. 

iLvidence- Statement of approver— exculpatory statement 

value of. 


Revision No» 

- evidentiary 


Held that though an accomplice is not an incompetent 
Witness, the evidence of such a man who at no stage assigns to 
hliT.seli a conspicuous part in the plotting or execution of the 
iitfanous crime stands in greater need of corroboration than that 

ot an accomplice who admits to have taken an appreciable part 
in the preparation of the deed. 

Atta Mammad l^ersus State. State l^ersu^ Ghulam Mohhd. State 
Versus Ghulam Mohd. and Others^ Criminal First Appeal No. 55 of 

Reference No. 10 of 2006. Criminal Revision No, 58 
of 2007. 9 J&K LR 137 (H. C.) D. B. 

Evidence Act (1872), S. 3 — Belief and knowledge — Distinction — 

Fact known by Court needs no proof — (Words and phrases — ^Belief 
and ‘knowledge’). 

A distinction has to be drawn between the words ‘belief^ 
and knowledge. A belief will be inculcated in the mind of a 
pt rson by various factSi by evidence of witnesses or by inferences 
frf^m given premises. But not so with knowledge. Knowledge is 
lainrd by a person by making use of his perceptional faculties 
and iS clearly distinguishable from belief. 

A fact, therefore, that has already come t") the knowledge 

of the Court during the trial docs not need being proved and 

cannot be proved so as to make the Court believe in its existence* 

Proof IS needed of a fact which the Court does not know or be- 
l:cves to exist. 


/nno. EAidence Act, S. 3, N. 5. 

Malla Mahammado <£ Ors P. State, Cr 1st Appeals No. 39, 44 d? 
45 of 2006 D/- 23 Har 2007, AIR 1952 Jc&K 49 (H.C.) D. B, 

Evidence Act (XIII of 1977) — Section 18 — Admission by party 
to proceeding or his agent. 

Section 18 of the Evidence Act, ]977, makes not only the 

statements of a party to a proceeding, but also that of an agent 

whom the Coirt r gards und r the circumstances of the case, as 

exp e>sly or impliedly authorised by him, to make them” as 
admissible. 


Abdul Ghani c& Ors (Pltffs, Applts) Versus Ch. Ghulam Ahmad <6 
Ors (Defdts. Respdts). Civil Appeal No. 21 of 1947. 6 dScK LR 
pafSe 160 (Beard of Judicial Advisers). 

Evidence Act (1872), S. 24 — Confession, its value and corrobor- 
ation. 


Antecedent recoverir s cannot in any way be used to corroborate 
or to test the truth or otherwise of a confessional statement. At 
the most these can be taken as a part of the statement and can- 
roc in any way add to its weight. 

Anno. Evi Act, S. 24 N. 8- 

Abdul Salam V. State, Cr 1st appeal No. 29 of 2007 Dl-10-4-1951 
AIR 1954 Jd^K 1 (H. C.) D. B. 

Evidence Act (1872), S. 24 Extra-judicial confession, value of. 

* 1 j circumstances extra-judicial confession are not 

entitled to weight because it is impossible to ascertain the exact 
words used by the accused in such cases. Where not only it is not 
pDSsible to land out what exact were used by the accused in the 
extra-judicial confession but also there is definite conflict between 
the statements of witnessess proving the extra-judicial confession as 
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regards the perpetrator of the crime the extra-judicial confession 
must be altogether discarded .In any case it cannot be described as 
credible independent evidence which can be deemed sufficient for the 
purpose of corroborating a retracted confession. Anno. Evi. Act, 
S. 24 N. 8. 

Abdul Salam P. State, Cr. 2st appeal No. 29 of 2007 D! -10-4-1951. 
AIR 1954 J<^K 2 (H. C.) D. B. 

Evidence Act (1972)2 S. 24 — Value of retracted confession — 
(Criminal P. C. (1898), S- 164). 

It is not illegal to found a conviction on a retracted confession 
provided it can be held to be voluntary and true. But the rule 
of piudence and caution which has been invariably follow^ed by 
the Court in this respect is that a retracted confession is not 
better than tainted evidence and it should not be accepted, unless 
it is corroborated by credible independent evidence- 
Anno. Evi Act, S. 24 N. 9 ; Cr. P. C ; S. 164 N. 18. 

Ah. Salam V. State, Cr 1st appeal No. 29 of 2007 D/- 10-4-51 
AIR 1954 JdlK 1 (H. C.) D. B. 


Evidence Act (1872), S. 24 — What is confession 

In a criminal case if an accused keeps silent and does not 
speak, it wcu’d not anount to confession of the guilt on his part. 
The confession of the accused should be in an unequivocal term 
admitting the confession of the crime. 

Anno. Evidcrce Act, S. 24 N. 2. 

Isher Dass V. State, Case No. 9 of 2007 D/- 26th Maghar 2007. 
AIR 1954 J(&K 19 (W. C.) D. B. 

Penal Code (1860), Ss. 302 and 326 — Applicability 

Wnere the accused Hrcd a gun at the deceased causing wound 

in the abdom?n but there is no medical evidence that the injury 

ws the cause of death, conviction under S. 326 and not under S. 
302 is p oy r. 

Anno. Penal Code, S. 302 No. L S. 326 N. 1. 

r u * ~ Section 27 — Approvers’, state- 

ment Corroboration Whether joint discoveries can be treated 
as evidence in a case. 

Held that there is no such thing as a joint discovery viz • 
dMO'vtry made in consequence of information by more than one 
accused person; it is only the information first given which is ad- 
missible and where it cannot be ascertained which of the accused 

first gave the information the alleged discovery cannot be proved 
against any of the accused. 


Held further that corroboration cannot be of a fact which 

IS not mentioned by the approver, corroboration must be of some 
piiticular given by approver- 

w n Appevl No. 19 of 2005. 8 J<£K LR 

-104 {ti. Lr.) bingle Bench. 

Evidence Act (No XUI of 1977):- Section 27 - Discovery of 
axe coupled with a statement of the accused that he had killed 

in majority view of the different High Courts 

rch « Committee of the Privy CouL.l, that 

frnm ^^s entirely inadmissible and should be excluded 

from consideration against the accused. exciuaen 


Discovery of 


92 


Atta Moh3.mma.d Versus St^Lte^ State Versus Ghulam Mohd* State 
Versus Ghula^n Mohd and Others^ Criminal First Appeal No, 55 of 
2006. Criminal Reference No 10 of 2006. Criminal Revision No* 58 
of 2007. 9 Jc^K LR 137 (H. C.) D. B. 

Evidence Act (XIII of 1977) Section 30 — Confession of an 
accused to be considered against a co-accused. 

Section 30 Evidence Act, 1977 conceives of a confession in 
which the confessor takes the fullest measures of guilt upon his 
shou’der and does not in anyway plead or even suggest a mitiga- 
ting circumstance. 

Malla Mohamadoo Gulla Mir Hasan Nanwai Versus State. Criminal 
First Appeals Nos 38.34 and 45 of 2006. 9 J&K L* R* L (H. C.) 
D. S. 

Evidence Act (1872), S. 30 Confession must implicate 

confessor. 

Section 30, conceives of a confession in which the confessor 
takes the fullest measure of guilt upon his shoulders and docs not 
in any way plead or even suggest a mitigating circumstance. 

Anno. Evidence Act, S. 30 N 3. 

Malla Mohamadoo Gidla Mir Hasan Nanwai Versus State* Criminal 
First Appeals Nos 38.34 and 45 of 2006. 9 J&K L* R- L (H* C.) 
D. B. 

Evidence Act, S« 30 — Confessional statement recorded under 
S. 342 Cr. P. Code — Use of against co-accused. 

A confessional statement of an accused recorded under S. 342 
Criminal P. C ; cannot be used against his co-accused in the same 
trial, a? the expression ‘is proved* in S. 30, Evid nee ^ Act, means 
that the confession to be proved must have existed before the 
trial i. e ; must have been recorded before the commencement of 

the trial AIR 1923 All. 322 ; 1931 Mad. 820, 1933 Oudh 86, 

1940 Nag. 287 & 1940 Cal. 250 Rel. on. 

AIR 1936 Lah. 337, Dissent. ^ 

Malla Mohammado & Ors V. State y Cr l5f Appeal Nos 39y 44 & of 
2006, D/- 23 Har 2007. AIR 1952 J<£K 49 (H. C.) D* B. 

Evidence Act (1872), Ss. 30, 133 — Approver’s statement not 
implicating hiuself — Necessity of corroboration —(Criminal P. C. 

(1898), S, 337). 

Though an acco-nplice is not an incompetent witness it is 
unsafe to base a conviction on his statement unless it is corroborated 
in material particulars. Where the approver states himself to be a 
mere by stander and throws the whole guilt on other accused, his 
evidence stands in a greater need of corroboration than that of an 
accomplice who admits to have taken an appreciable part in the 
perpetration of the offence. Ann. Evi. Act, S* 80, N- 8; S,]33, N- 5; 
Cri. P. C., S. 337, N. 17. 

Atta Mohd V. State t Cr. l:>f appeal No. 55 of 2006 D/- 15 Katik 
2m. AIR 1952 J<^K 36 (H. C.) D. B. 

Evidence Act (1872). S. 33 — Scope 

A verbal application made by the Public Prosecutor for admission 
of evidence of a particular witness under S. 33 is not by itself a 
sufficient ground for admitting that viderce. It is necessary flat 
under S. 33 the Judge must be satisfied that the evidence is admissible 
on the materials before him, namely, on the ground that the 
witness whose deposition is attempted to be put in was not or could 
not be found or was incapable of giving evidence. Anno. Evidence 

Act, S. 33 N. 1. 

Isher Dass V. State, Ca5e No. IS of 7007 Z)/- 26f/i Maghar 2007. 
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A/R 1954 J&K 19 (H. C.) D. B. 

Evidence Act (of 1977) - Section 33 - Statements of prosecution 

record d„ri„, .he trial without ^"ri^lru* th'^^tatre ‘S?! the" 
nrodn”®,! ground that the v/itnesses could not be 

:LtoX-7dmi,'’.tbn.y°“’' “-"•““'■le - Wi.uestes not crors. 

Held that, however, unfortunate the result mriy he the Rmrd 
a e onaHe to aeree with the contention pressed upon t em th„ 

s S.tdlv a"n: fl:°„ ‘‘Th' I.. tl'O s.tict Icf';! vL: tltete 

eranune but d.d not do so. All the condition™ laid do v„ by aectL" 
33. Evidence Act. be,n| prestnt. that fact alone will „2 “Z 
tne evidence inad-nissible. 

Qadir Gujar R 5tute Cr- Appeal No. 2 of 1947-6 J<£K LR paie 
^ (Board of of Judicial h.dvisers) * 

Evidence Act (1872.) S. 35 - Entry in Goshwara Register. 

na entry i" a Goshwara Register pr.p.ared by a Suerial 

‘d f'!’ 

is ? t^erails of the weeded r. cords as may be necessary 

•s admissib’e m evidence under S. 35- nccessaiy 

Anno. Evidence Act. S. 35 N. 4 

aasanf Singh c6 Others Vjs Makhan Singh d2 Others Civil Annpnl 

AlSrfr 6 (Uu 7. fuSi 

Evic^nce Act. section 35 — note indicating the purnort of a 
in^*1892°rn r mutation proceedings by settlement officer 

35 Evidence Act. admissible 

men* T J was no uncondiricnal Snnkalap’ or endow- 

^PPearJ"?o'b ^ ^ the arrangement evidence by Goihwara 

more than that of principal and agent for the 
P pose of realising the income of the land an 1 spending it on 

object subject to the cardinal condition that 
terminate and possession of property will revert to the 
e moment the income was directed to some other use. 

(Want Smgh c& Others Versus Makhan Sing and Other. Civil 
No. 6 of mo. 9 Jc&K LR 89 (Board) 

(1872), S. 35 - Revenue Records - Presumn- 
tion of correctness attaches to entries therein ^resump- 

Doswe • Patwari based on such record as lo fret 

Anno “me cannot be lighly brushed aside. 

^nno. fc,vi. Act, S. 35. N. 11. 

20(» ”n/* i ^-7 Goriai <£ Ors. Rev. 1st appeal No. 6 

8-7-^952. AIR 1952 J&K 54 (H. C.) S.B. 

~ 1877) - Section 45 - Opinion of experts 

handwrlSL of ~ Whether a person familiar with the 

writing of another person a handwritn^g expert, 

suit Person familiar with the hand writing of a party to a 

S to X hand-writing expeit. He docs not con- 

PerTon character acccrding to the Evidence Act. Such a 

to be famu° ordinary witnesses and can be said only 

Radi,, .i"’ with the party s handwriting. 

liO Singh. Civil Revisions Nos 


agency 

owner, 

Appeal 


of 


of 
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Witness not deposing as to the fact from personal knowledge 
hut stating that it was brought to his notice by another person— 
Evidence is hearsay. 

Anno- Evidence Act, S. 60 N. 4 

Sant Ram cS Ors V, State, Cr Misc- Applm No> 1C6 of 2008 01- 
4-1-1952. AIR 2952 JcSK 28 (H. C-) S. B. 

Evidence Act (Xlll of 1977) — Section 68 — Proof of Executfon 
of documents less than 30 years old — Documeats registered — 
Signatures of ihe scribe and the margiral witness of the deeds 
of relinquishments — Whether this is sufficient proof of exicutxon 
of documents. 

Held that this is no proof of the execution of the document 
In the case of documents required by law to be atte^'ted th^re is 
an additional duty cast of proving fhe execution by prodrc'ng at 
least one attesting witness and it is only this additional cbligation 
that is ob^ iatcd by the proviso to section 68 in the case of regis- 
tered documei.ts; It does not mean that the execution of the 
document need not be proved at all. Identif cation of the sigr aturcs cf 
the scribe cr margiral witness is not proof of the execution of documents. 
This requires some evidence to identify the signature of the exe- 
cutants rhemstl’ es. 

^hagat Singh V. Rasil Singh c& Ors. Civil Ilnd Appeal No. 24 of 
2003. 7 Ji£K LR 33 (H. C.) D. B. 

Evidence Act (XVI of 1977) — Sections 68 and 69 — Proof of 

the Deed of Gift — Executant of the deed admits the execution 
and the deed registered — Validity challer.red by the party in 
whose favour the same property mortgaged later on — Whether 
attestation of the deed necessary. 

Section 68 of the Evidence Act deals with the mod: cf proof 
of the deed of gift which is required by law to be attested aid 
in order to make a deed of gift admissible in evidence as a deed 
of gift it is enough to comply with the provisk ns of sections 
and section 69, as the case may be, of the Evidence Aci. But if 
the question be whether the dccurrent did create a gift or not it 
rrmst be proved that the requirement of law as contained in s c- 
lion 123 and 59 of the Transfer of Property Act have been fully 
CCTT plied vvitb. If the executant dees not specifically deny the 
exe(Uiion cf a registered document then in that case the atres ing 
witness need rot he prcc’uced in pjcof of that document- This is 
what the previse to section 68 of the Evidence Act lajs down, 
lut a party who is affected by the document would rot be bound 
by the admission mtde hy the executant of that document. In that 

case the negistered document will ha\ e to he proved by the production 

of the attes ing witness and if the Validity of the document is also 
challenged in the sers^ that the document did not affect a gift 
in law then it mmsc he proved by the donee that the gift deed 
was attested by at least tw^o witnesses. 

AIR 1932 All. 527 & 1923 Pat 436 referred to. , 

Sh. Paghunath Dev. V. Samad Gashru d5 Ors- Civil First Appool 
No. 28 of 2005. 8 J<^K LR 109 

Evidence Act. S. 74 read with S. 35 Public Document* 
Mutation register — Certified copy clearly admissible in evidence- 

Held further that the mutation register is a public document 
and its certified copy is clearly admissible in evidence under , sec- 
tion 74 read with section 35 of the Evidence Act, 1977. The signed 
statement contained in the mutation order is admissible as an ad- 
mission under section 21 of the Evidence Act, 1977, and the 


95 


certified copy being more than 30 years old can also be presumed 
to be genuine under section 99 of the s:ud Act. 

Sh- Ram cS Ors V. Ramoon Shah & Ors- (Pltff. Applts) (Defet- 

Respot.) Civil Appeal No. 11 of 1947. 6 Jc&K LR page 119 

( Board). 

Evidence Act (XIII of 1977) — Section 90 — Copy of a document 
thirty years old Copy itself thirty years old — Presumption, 

The execution and contents of a lost ancient document can- 
not be proved merely by the production of a copy which itself 
*^ 30 ytars old hut that this copy considered wich the other 

evidence may ^ive rise to a presumption as to the genuineness of 

the original. 

Dhaiam Sala Sutkrh Shahiyan Versus Mahant Harnam D^ss & Ors. 
Civil llnd Appeal No- 72 of 2003. 7 Jef’K LR 245 {H. C.) D. B. 

Evidence Act (1872), Ss. 101 to 130 - Criminal trial - (Criminal 
P. C. (1898), S. 367) 


Though the evidence, both for the prosccut'on and for the 
defence, has, at some sta e of the case, fo beweighid, in criminal 
cases the evidence has not to he weigl^.d in golden scilcs, and 
there must be great prepond ^rai c^ of weight on the side of the 
pres cution before the accus d can be found guilty. AIR 1944 F. 
C. 66 (FR) Rel. on. 

Anno. Evidence Act Ss. 101 to 1C 3 N. 3; Cr. P. C. S. 367 N. 6 
Badri Nath P. State, Cr appeal No. 1 of 1952 D/- 28-8-1952, 
AIR 1953 JeSK 41 (Board of Judicial Advisers) 

Evidence Act 1872 -^ Sections 101, 103 — Custom 
, The very b.st yossib'e evidence, and that of a high order, 
IS needed to establish the existence of a custom in derogation of 
the peisonal law of the p rties to a liiigarion. The more abnor- 
mal the Custom pleaded, the heavier is ti c budtn on the party 
slleging the same, and it is not permissible to infer the existence 
of such a custom simply on the basis of the existence of some 
other analogous custom which is not in conformity with the perso- 
nal law of the parties* 

Ramzan V. Mt Khatji Appeal No- 4 of 1950, decided by the Board 

^ Judicid Advisers on 2U6-1950- AIR 1951 JdiK 22 

Evidence Act (1872) Sr. 101—103 Undue influence Onus 
of proof, 


In a suit for damages for breach cf contract, the burden of 
Protf cf the plei of undue irfluerce is on the defendant. It is 
the clear duty of the defendant (o give his own evidence in 
support of this plea. And only after the defendant has given his 
evidence it is the duty of the plaintiff to give his evidence in 
support of his case and to contradict the case of the defendant. 
And the plaintiff is not lequired in any ciicumstarxe to cite defen- 
dant as his own witness. 

Anno: Evidence Act, Ss. lUl-l(3 N. 33 

Ganda Mai V, Bhulloo Ram, Appeal No- 1 of 1950 decided on 
25 6-2950 by the Board of Judicial Advisers. AlR 1951^ Jc^K 5 

Evidecce Act (1872), S. 103 — burden of esfalishing guilt — 
Duty of prosecution 

The burden of establishing guilt of the ccci sed is throe ghout on 

the prosecution and the prosecution must grove every link in the chain 

of evidence- against the accused from the tegining to the end. When 
two persons are seen togetV er and si oitly afterw^a; ds one of them 
is found to have been murdered it cannot be inferred positively that 
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his companion is responsible for the murder of the deceased unless 
there are otner circu nstances that the deceased was last seen in the 
company of the accas:d raises a strong suspicion against the accused 
but mere circumstances oc suspicion witliout more conslusite evidence 
are not sufhcmnt to justify conviction of the accused. 

Anno. I. P. C ; S. 300 N. 43. 45; Ev. Act, Ss. 101 to 103 N. 3. 

^amaJ Malik I/. Cr 1st appeal No- 8 of 2009 Dl~ 9 Assui 

2009. AIR 2953 JdcK 2 {H- C.) D. B. ^ 

Evidence Act (1872), S. 114 

Defendant in possession need not prove his title — Plaintiff 
who seeking possession has to prove his title in it — Defendant 
has prima facie title against all the world except the true owner* 
Anno. Fvidence Act, S* 114 No. 26 

Garibu & Ors 12. Bhagat Lakhshami Narain- Civil 2nd appeal No- 
45 of 2006 D/- 14-1-1952. AIR 1952 JSlK 24 (H- C.) D- B. 

Evidence Act (No. XIII of 1927) — Section 112— Birth during 
marriage — Legitimacy. 


hleld that section 112 of the Evidence Act adopts the date 

of birth 3tid not the date of conccpticn as the basis of legitimacy 

and provides that birth during the continuance of a valid marriage 

IS conclusive proof of legitimacy. But before such a conclusive 

presumption can te dravn it must be shown that there was a 

valid marriage subsisting between the parties at the time of the 
rirfh. 


Atta Mohd 12, Firda Mohammad- Cixil lind Appeal No- 1 of 2003 
in Forma Pauperis- 7 dScK LR 99 (H- C.) D- B. 

Evidence Act (1872) — S. 114 — Presumption as to maintenance of a 
widow under Hindu law — Death of father-in-law — mutation of 
property in the name of the widow of pre-deceased son aolng with 
two other sons — possession of widow for more than twelve years. 

On the death of A the lands left by him were mutated in 
the name of his two sons B and C and the widow of a third son 
who had died during the lifetime of A. Along with B and C 
the wudow also entered into possession of 
ted in her name and retained it all 
pDSs:ssion. Later on, the widow executed 
bequeathed the property mutated in her 
death C brought the present suit on the 

being a Hindu widow could not alienate ^ - 

her name ; he prayed a decree for 1/2 of the property mutated 
in widow s name. 


the land that was muta- 
along in her exclusive 
a will by which she 
name to B. After her 
ground that the widow 
the property mutated in 


Held (1) that according to Hindu law the wife of a prede- 
ceased son is not an heir of her father-in-law. All that she cou’d 
claim in the family estate was maintenance. 1927 Oudh 138 rel. 


on. 

(2) ^bat according to Hindu law there was no presumption 
that l/3rd share alloted to the widow on the death of her father- 
in-law was in lieu of her maintennance ; 1949 All 458 rel* on* 

(3) that there was no evidence to establish that the muta- 
tion was eTected in thz name of the widow as a result of an 
arrangement arrived at between the heirs of A and as such her 
possession started from the very begining adversely to other heirs 

of A. 1955 Ali 630 and 1940 Ovdh 269 Ref. 

f widow having remained in adverse possession 

tor more than twelve years, her possesston matured actually into 
ownership and that she had power to alienate it by will without 
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tloer hinderance from any quarter. 

Anno : AIR Com. Lim. Act, Arts. 142 and 144 N. 22, 23 ; AIR 
Man. Evi. Act, S- 114 N. 20- 
Cases Referred: 

1927 Oudh 138 : 99 Ind Cas 890, 1949 All 458, 1955 All 630, 1940 
Oudh 269. 187 Ind Cas 179. 

Bhagwan Dass V. Krishenial & Ors. 2nd appeal No. 109 of 2022 
Dl- 2-2-56. AIR 2956 JScK 37 (H. C.) D. B. 

Evidence Act — sections 114 and 133. 


The rule of guidance in the case of evidence of an approver 
is to be found in illustation (b^ of sections 114 and 133 of the 
Evidence Act. Both the sections (section 133 and section 114 illus- 
trated) are parts of one subject and should always b 3 consideted 
together. The rule of law that an acomplice is competent to give 
evidence and the rule of practice says that it is almost always 
unsafe to convict upon his testimony alone An acccmp!ice is unworthy 
of credit against an accused per'Jon unless he is corroborated in 
materiol particulars. Corroboration falls under two heads (I) general 
corroboration (2) special corroboration connecting each of the accused 
with the offence. 

The test that can be laid down in order to see as to whether 
a particular witness is an accomplice or not, is as to whether he 
Can be jointly indeted wdth the other accused in a particular 
case. The mere fact that the police has not secured parden for 
him would not in any way improve his position. The corrobora- 
tion of an approver must be corroborated by independent evidence i.e. 
by evidence of a person other than that of an accompliced. It 
should not be lost s’ght of that tainted evidence cannot be made 
better by being doubltd in quantity. Therefore, the evidence of 

one accomplice cannot be corroborated by that of another 
accomplice. 

Ghulam Nabi Bazaz & Others Versus State, Criminal Revision No. 23 
of me. 9 Jc3K LR 18 (H C.) Single Bench. 

Evidence Act (1872), Ss. Il4 and 133 ~ Approver — Evidence by — 
Corroboration — Necessity — (Criminal P. C. (1898), S. 337) 

A conviction^ based upon the uncorroborated testimony of an 

accomplice is not illegal, though it is highly dangerous to base a 

conviction upon his uncorroborated evidence. It is a wholesome 

rule of practice that an approver must be corroborated before he 

IS treated as worth of credit. The question of corroboration, hower, 

IS not an easy one, and in every case the Court has to see that 

the corroboration forthcoming is not only in general terms but 

must ^ecifically connect each accused with the actual commision of 
the offence. 

air 1232 Lah. 204 Foil. Case Low Ref. 

Anno^; Evi Act, S. 114 N. 3. 4, S. 133 N. 4, 6J Cr. PC; S. 337 


Wk“1' (S b!°- 

famifv (1872) — S. 114 — Presumption — Whether a Joint 
amiiy possisses joint property — Burden of Proof. 

Law fK presumption under the Hindu 

nr family possesses property but if once it is proved 

^ ""y “^"’ber claims any 

woof separate property, the burden of 

riimcf on him to show that it was acquired by him in cir^ 
nces which would constitute it as his separate property. 
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AIR 1931 Lah. 419: Reid. on. 

Anno. Evidence Act, S. 114 No- 20. 

Lob Nath V- Rohlu Ram First Appeal No> 29 of 2006, Dl- 19 
Baisahh 2008. AIR 52 Jc&K 25 (H. C.) D. S. 

Evidence Act (1872) S. 214 — C. P. C. (1908). O. 18 R. 2. 

It is a bad practice that when parties arc in a position to 
give personal evidence they should refrain from entering the 
witness box. If such evidence is withheld without sufficient cause, 
the Court is not only entitled but is bound to draw an adverse 
inference against the party who has thus withheld evidence. It 
is a still more objectionable pratice to cite opposite side as one^S 
own witness. This places the examination and cross-examination 
of _ s. ch a witness in wrong hands, necessitates the criticism of the 
evidence by the side which has called it and this embarrasses 
fair trial and emses obstruction of juice. 

Anno. C. P. C. 0. 18, R. 2, N. 1 

Gandamal App. Vs> Bhullooram Respdt, Appeal No* 1 of 1950 

Dl~ 25-6-2950. AIR 2952 J&.K 5 (Board of Judicial Advisers) 
Evidence Act S, Il6 

The partition is a transfer of property within the meaning 
of Section 5 and Section 1C9 as it has been held to be a miscure 
of surrender and a conveyance of right in a property. 

The defendant had by virtue of a rent deed taken on lease 
a small house from the plaintiff. This house was the part of some 
joint property which was owmed by four persons including the 
plaintiff. These persons who were related to erch other as brothers 
or cousins elected a partition of their joint property and this house 
which was rented out to the defendant fell to the lot of other 
three persons- 

Held that any rights of realizing rent or ejecting the defendant 
which wt re possessed by the plaintiff once had censed to exist so 
far as he was concerned and those rights were now vested in his 
co-sherers to whom the exclusive ownership had been transferred 
by partition. On the date of transfer (in this case partition)^ the 
relaiionship of land lord and tenant ceased to exist between the plaintiff 
r. nd the d-fendant Therefore the defendant was not debarred from 
plerding that he was not bound by any relationship of landlord and 
tenrnt so far as he and the plaintiff were concerned. Chitaly's T. P- Act 
cited with approval- 

Anno. T. P. Act, S. 5 N- 4; Evidence Act, Section 116 N. 9 
Skattar Smgh V. Rawelo* 2nd Appeal No, 94 of 2007 D/~ 26th Poh 
2006. AIR 2952 JeSK 18 (H* C.) 5. B. 

Evidence Act (1872), S. 124 — Communication made in official con- 
fidence. 

Whether a communication was made in official confidence is 
a matter subject solely to judicial d:cision and if once the Court 
comes to the conclusion that the communication has been made not in 
official confidence, then the public officer to whom the communication 
has been made has no other alternative but to produce the documents, 
irrespective of the fact that in his opinion the interests of the State 
would suffer by such a disclosure. If, however, the Court comes to the 
conclusion that the communication w^as made in official confidence, 
then it is for the officer alone to whom the communication has ^ 

been made to decide as to whe thcr the document should be produced 
or not. If he elects not to produce it, the Court cannot compel him 
to produce. AIR 1945 Bom 122; 1943 Mad 278 and 1943 Cal 539, 
on. Anno. Evi, Act, S. 124 N. 2. 
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L. Tirath R^m V. His Highness Govt. J&K Original Suit No. 2 of 
2007 Dl- 29 Bhadom 2007. AIR 1954 Jc&K 11 (H. C.) S. B. 

Evidence Act (1972), S. 124 — Privilege as to official oom- 

munication. . . 

A distinction has to be drawn between cases where two citizens 

engage to civil litigation and want official communications co be 
disclosed at the time of the trial, and cases, in which the State 
has entered into a commercial transaction with a private citizen in 
the course of which the State has made certain communications 
pertaining to the cases in which it is interested as a defendant or 
a plaintiff. In the either way, a Government officer is expected to 
keep before himself only the interests of the public before a privilege 
is claimed. But in a case in which the State itself is a party, the 
mind of a responsible officer of the Government has been applied 
to the question as to whether the safety of the public interests 
warrants giving or withholding of the information- The Court must 
also be convinced that the privilege is not claimed to avoid inconvenient 
disclosures which may tell against its own side in the litigation or 
as a matter of mere departmental routine. 

In order that a Court should arrive at the finding that the 
communications were made in official confidence whose 
disclosure would cause public interest to sufferi^ it has got to 
be seen whether this disclcsure would be injurious to national 
defence, or to gcod diplomatic relation, or for the p^’oper function- 
ing of the public service, so as to allow those documents to be 
kept as secret. The bare fact that the producti(>n of the documents 
might adversely tell upon the fortunes of the litigation would not 
be sufficient to hold that the dexuments were made in official 
confidence and that their disclosure would affect adversely the 
interests of the State. 

Commuricatior s made by one officer to another in matters 
which arise out of commercial relations which subsist between the 
State on the one side and a private citizen on the other cannot 
be treated as communicitions made in official confidence. 

AIR 1950 EP 228 -(FB), Reb on. 

Anno. Evi, Act, S. 124 N. 3- . i o . 

L, Tirdth Ram V^ His Highness fipvt* JeSK Original Suit No^ 2 of 

2007 Dl- 29 Bh^don 2007. A/R 2954 J&K 11 (H- C-) 5. B. 

Evidence Act (1872), S. 126 — Opinion of legal adviser. 

Opinion given by the Law Secretary who functions as a Legal 
Remembrancer to the State, regarding the plaintiff s claim against 
the State and wh'ch are in the nature of an advise given by the 
legal adviser to his client are priviledged. 

Anno. Evi. Act, S. 126 N. 1, 2. 

L. Tirdith Ram V, His Highness Govt. J&K Origina.1 Suit No, 2 of 

2007 Dl- 29 Bh^don 2007. A2R 1954 J&K 11 (H.C,) S. B. 

Evidence Act (1872), S. 133 - Evidence of accomplice — 
Corroboration by retracted confession — Validity. 

A retracted confession is in itself a taints d piece of evidence 
and stands in need of corroborotion and it is absolutely unsafe to 
seek corroboration of the accomplice evidence by retracted confe- 
ssion : 3 J&K LR 102 and 3 J&K LR 172, Rel. on. 

Anno. Evi. Act, S. 133 N. 4, 6, 11* 

Atta Mohd V. State, Cr 1st Appeal No. 55 of 2006 Dl- 15 Katik 
2007. A/R 1952 J&K 36 (H. C.) D- B- 

Evidence Act (1872) Ss. 133 and 114 -- Accomryce — Who is 
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Evidence by, must be corroborated by independent witness 

accomplice has not been defined in the Evidence 
Act and must be taken in its ordinary sense. Ordinarily an accom- 
plice means a guilty associate or a partner in a crime or who is 
some way or the other connected wuth the offence in question. 
The test that can be laid down, in order to see as to whether 
a particular witness is an accomplice or not is as to whether he 

Can be jointly indicted with the other accused in a particular 
case. 

The evidence of one accomplice cannot be corroborated by 
that of another accomplice and in order to connect each accused 
with the oJence, corroboration must be by independent evidence. 

Anno. Ev. Act, S. 114 N. 2 ; S. 133 N. 2, 4, 8. 

G/i. Nabi c& Ors State, Cr> Revn. No- 28 of 2006 DI- 9 Maghar 
2006. AIR 1953 JeSK 4 (H. C.) S- B. 

Evidence Act (1872), S. 154 — Result of cross-examination 

The fact that the witness was declared hostile by the Court 
at the request of the prosecuting counsel and he was allowed to 
cross-examine the witness furnishes no justification for rejecting 
en-block the evidence of the witness- His evidence has to be read 
and considered as a whole with a view to find out whether any 
weight should be attached to the same. 

Anno. Evidence Act, S. 154 N- 7 

Badri Nath V. State, Cr. appeal No. 1 1952 D/- 18-8-1952. AIR 
1953 <J<£K 41 (Board of Judicial Advisers) 

Evidence— unregistered doument — Compulsorily registerable under 
S. 49, Registration Act (1908) — Inadmissible in evidence as 
regards the transaction affecting immoveable property — May yet 
be admitted as evidence of any purpose other than this e. g* 
for explaining the nature of possession. 

Under S. 49, Registration Act a compulsorily registerable 
document, though unregistered and inadmissible in evidence of a 
transaction affecting immovable property, may yet be admitted as 
evidence for any purpose other than that of creating or declaring 
a right to immovable property such as for explaining the nature 
and character of the possession. The fact that a proviso similar 
to that added to the S. 49 of the Indian Registration Act- is absent 
in S. 49 of J and K Registration Act would make no difference. 
Anno. AIR Com: Reg. Act, S. 49 N. 14: 1250 Mulla, S. 49 P. 186 

N, ‘'Collateral instrument” and P. 188 N> “As 

possession” (Case law in AIR Com. exhaustive). 

Case Referred : 

9 Cal 520: 12 Cal LR 239 (FB) 

AIR 1919 PC 44 : 43 Mad 244. 

Musa <& Ors V. Amir Wani, Civil Revn. No- 54 of 2011 Dl- 
20 12-1954. AIR 1955 J^K 37 (H. C.) S. B. 

Evidence — Whether Joint discoveries— can be treated as evidence 
in a criminal case — S. 27 Evidence Act. 

Held that there is no such thing as a joint discovery viz J 
discovery made in consequence of information by more than one 
accused person ; it is only the information first given which is 
admissible and where it cannot be ascertained which of the accused 
first gave the information the alleged discovery cannot be proved 
against any of the accused. 

Held further that corroboration cannot be of a fact which 
is not mentioned by the approver, corroboration must be of some 
particular given by approver* 
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Shankar V. State, Cr. First Appeal No. 19 of 2005. 8 J<£K LR 162 
(H. C.) Single Bench 

Evidence whether statement ^cf accused before the committing 
magistrate can be read as evidence — whether it has more weight 

than a mere confessional statement — whether can be acted upon 
if accepted to be true. 

^ A statement of accused before the committing Magistrate is 
certainly entitled to greater weight than a mere confessional state- 
ment and can he read as evidence under S. 287- But while this 
IS so such a statement has to fall or stand upnjn its own intrinsic 
merit. If the story disc’osed by it can be accepted as true and 
worttiy of reliance, it can be acted upon but not otherwise. If 
such a statement has been found to be tutored by police and ret- 
racted in Sessions Court, no coviction can be based upon it. 

Anno. Cr. P. C ; S. 287. N 1 . 

Ab(U Salam V. State. Cr. l.st appeal No. 29 of 2007 Dl- 10-4-l^''51. 
AIR 1954 JeSK 1 (H. C.) n. n. 

Examination of accused — statement of one accused whether can 

M considered against a co-accused if it is a confessional 
statement. 

„ that a confessional statement recorded under Section 

J42 Criminal Procedure Code cannot he consideret, under Section 30 

of die Evidence Act, 1977, against a co-accused in the same trial 

trie meaning given to the pi rase “ is proved ” as it occurs in 

section 30. Evidence Act, 1977, is that the confession to be proved 

must have existed before the trial has begun i. e. must have been 

t^°tded. before the trial of the case commenced. 

Malla Mohomadoo Giilla Mir Hasan Nanwai Versus State. Crimhal 

rirst Appeals Nos 33- 44 and 45 of 2006- 9 JeSK LR.I. (H C ) 
D> J3. ‘ 

Examination of the accused - Use of confessional statement 
against co-accused 

.^,5 confessional statement of an accused recorded under S. 

Criminal P. C ; cannot be used against his co-accused in the 
same trial as the expression ‘is proved’ in S. 30. Evidence Act, 
means that the confession to be proved must have existed before 

of the '’trial ^ recorded before the commencement 

&^940“LB”250\’e/^o!i ^87 

AIR 1936 Lah. 337 Dissent. 

Math Mohammadoo & Ors V. State. Cr, 1st Apyjeal Nos 39. 44 ^ 
45 of 2006. Dl- 23 Har 2007. AIR 1952 JdlK 49 (H C.) D B 

•'■•olv.d from (olWing 

exercise of executive power does not absolve an officer 

as it stands. In a democratic regime a 

Sculotsly’^-""^'"' provisions of law. These must be followed 

Execution of decree — Instalment decree — Default in payment 
holder, application for recovery of entire .urn becomes "m; 
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barred. Can he claim such instalments as fall due within 3 
years. 

Held that thoLiE^h cases arc conceivable in which a decree- 
holder may retain locus penetentoe, where the decree-holder defi- 
nitely signified his option to the judgment - debtor and the Court 
that the instalment nature of the decree had been put an end to» 
he canno: claim instalments as are not barred by limitation. 

Pt- Tara Cliayid Zutshi (JD-Applt) Versus Pn m Nath Kanaw (DH- 
Respd) Civil Appeal No. 19 of 1947. 6 J(£K LR page 171 (Board 
of Judicial Advisers). 

Execution of decree — Limitation — Third application for execution 
alleged to be filed by an unauthorised person — Objection to the 
validity of the third application for execution not set forth in the 
objections filed by the Judgment debtor In the executing Court, nor 
point argued before that Court — Even in memorandum of first appeal 
no such G'hjection taken — Objection for the first time raised in 
arguments before the first appellate Court — Whether subsequent 
application for execution barred by limitation. 

He’d that it was not fair to the decree holder to allow 
the judgment debtor to raise the point before the appellate Court. 
In the absence of an opportunity being afforded to the decree 
holder to meet the belated objection it is impossible to speculate 
as to the g^-ounds that could have been advanced by the decree 
holder to fiustrate the cbjection raised by the judgment-debtor. 
Prabli Dial <£ Others Versus Hans Raj and Others. Civil Appeal 
No. 9 of 1950. 9 JdjK LR. 100 (Board) 

Execution proceedings ~ debt contracted by father a non - 
agriculturist — He dies before or after the decree is passed — 
Son who is an agriculturist inherits a residential house from his 
father — whether the house is liable to be attached and sold in 
execution of the decree against the father or the son — the 
crucial test. 

Held that in such a case the crucial test is whether on the 
date of application for execution of decree by attachment of the 
house it is the residrntial house of the agriculturist to whom it 
belongs and against whom the proceFs of execution is applied for* 
The intention of the Legislature obviously is that evetv agricul- 
turist whether he is liable in his personal capacity or otherwise 
should have his residential house secured to him agatnst the pro- 
C6SS6 s in execution* 

I. L. R. 7 Bombay* P. S30, AIR Allahbad 1928, P. 211; AIR 1932 
All. 1902 All. P. 5C8 ; AIR 1939 Lahore 556; AIR 1940 Lahore 
320 referred to. 

Feroz V. S. Jai Singh, Civil Appeal No. 7 of 1947. 6 Jd)K LR 
page 90 (Board of Judicial Advisers). 

Existing law — whether J & K Essential Supplies (Temporary 
Powers) Ordinance (2003) is existing law within the meaning 
of Articles 305, 366 (1) and 372 read with para 16 (b) (ii) 
the Constitution (Application to J&K) Order, 1954. 

Sub-s. (1) of S. 3 of the Ordinance is not hit by any pr(>' 
vision contained in vart XIII of the constitution. The Ordinance 
was passed in 20C3 by the then Ruler under S. 5 of the Jam * 
and Kashmir Constitution Act. 1996, as it was then in force 
falls within the phrase “existing law” as used in Art. 3^5 (vide 
Art. 366 (1) and Art, 372 read wfth para 16 (b) (ii) of the 
Constitution (Application to Jammu and Kashmir) Order, 1954). 


103 


T. C. Nanda V. State of J<£K Writ Pet. No. of 1955 Dl- 
2-1-1956 AIR 1956 JcSK 26 (H. C.) D. B. 

F*^^!f^"®^**?*®** Handwriting expert who is — whether a person 
familiar with the handwriting of a party is handwriting expert. 

A person familiar with the hand writing of a party to a 
suit cannot be stid to he hand-writing cxp’rt. He does not con- 
form to that character acco ding to the E\ idcncc Act. Such a 
per^n is no h.t er than ordinary witnesses and can be said only 
to be familiar with the party’s handwriting. 

Rashunath Dasi, <£ Am V. fh. Racipil Sini'i, Civil 
no and 113 of 2003. 7 dc&K LR 20 (H. C.) Smele 


Revisions Nos- 
Bench- 


Final^ Order an order of the High Court, Setting aside a com- 


a 

as 
t^ic 


promise recorded by a lower court is not a final order. 

Held that an order of the High Court- srtring aside 
compromise record:d by a lower Court, is not a fin.il order so 
to be open to appeal to His Higliness under Section 2 (a) of t! 
Appeals to His Highness’ Act, 1996- 

T Singh V. Surjan Singh 4 J&K LR 41 followed : 

w Indian Appeals 76 refe rred to- 

Sheikh Ghulam Ghaus. Vis S. Cazanfar AH Shah <£ A 7 ir. Civil 
No. 2 of 2947 6 J<£K LR 55 ( Board of Judicial Advise. s). 

Finding of fact — Adverse Possession and Prescriptive right is 
a question of fact 

, 1 Person had been in adven-e prissession of property 
f^ct ^^Quired mortgagee right by pre.scviption is finding of 

Anno. Civil P. C. ?s. 100-101 N. 36 

& Or.s V. Bh. Lakhshami Nm'ahi, C.vd 2nd appeal No- 54. 
of^ 2006 D/- 14-2-2952. AIR 2952 JifiK 22(hl.C.) D. B. 

Finding of fact — concurrent finding of fact — interference with 

It is true that concurrent findings of facts are binding on 

the second appclldte Court and cannot be challeiii^^J in second 

appeal but when they arc bas:d wholly upon surmises or conjectures 

Without any positive evidence to support them, they can be set 
aside in second appeal. 

Anno. Civil P. C. Ss. 100 and 101 N. 54. 

tjaribu & Ors V. Bh. Labhshmi Naruin. Civil 2nd appeal No. 45 of 
2m, ^ Dl- 14-1-1952. AIR 1952- d&K 24 (H.C.) D- B. 

Finding of fact — concurrent finding of fact — whether Board of 
Judicial Advisers bound by it 

The question whether a particular transaction is a sham one 
^ question of fact and in sucli a matter the Board is 
below concurrent findings of fact arrived at by the Courts 

Anno. C. P. C. S. 100 N. 54. 

Dav/ P. Kh- Samad Gashv, Civil Appeal No. 2 of 

F-6-J962. AIR 1952 JcSK30 ^Bomd of Judicial Advisers) 

rinding of fact — Provincial Small Cause Courts Act (1887) S 
fcO interference on question of fact 

Normally the finding of fact recorded by the trial Court is 

revision hut when the trial Cour^ has 
orusned aside the documentary and oral evidence without giving 

doing so and has returned a finding contrary 
^ the evidence on record, the finding arrived at by the trial 


Coart can be overset in revision. 

Anno. Prov. Small Cause Courts Act, S. 25 


N. 11 
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Hari Chand V. Karam Chand, Civil Revn- No. 62 of 2008 D/- 
24-1-1952. AIR 1952 Jc&K 27 (H. C ) C. J. 

Finding of fact — whether a particular transaction is a sham is 
a question of fact. 

The question whether a particular transaction is a sham ore 

or not, IS a question of fact and in such a matter the Board is 

bound by the concurrent findings of fact arrived at by the Courts 
below. 

Anno. C. P. C. S. ICO N. 54. 

Devi V, Kh> Samad Gashru, Civil Appeal No> 7 
. D!- '^8-6-1951. AIR 1952 Jc6K 30 (Board of Judicial 

Advisers). 

Food Offences (Enhanced penalties) ordinance (III of 2006) 

Section lI.Revision to High Court against order of the Sessions 

Judge passed in appeal from the order of conviction by the 
special IViagistrate, whether competent. 

_ *'^yision to High Court against order of the 

^essions Judge passed in appeal from the order of conviction by 
me bpecial Magistrate is competent. According to Section II of the 
Urdinance the exCiUsion of interference in revision is limited only 
to the orders of sentences passed by a Special Magistrate. Inten- 
tion or the Legislature is to be inferred from the language used 
by them. 

A. I. R. 1943 All. 26» distinguislied. 

Versus State. Criminal Revision No. 87 of 2095. 9 
LR 61 (H. C.) Single Bench. 

Foreign Court as defined in C. P. C. — whether repugnant to 
Articles 5 and 261 (3) of the Constitution. 

The definition of ‘foreign Court’ in J&K Civil P. C. before 
ameimment of 2011 must be held subservient to the provisions in 
the Constitution of India, namely Art. 5, conferring on the State 
subjects the citizenship of India and Cl. (3) of Art- 261 by which 
final jLidgmenrs or orders delivered or passed by civil courts in 
any part of the territory of India are made capable of execution 
anywhere within that territory. The definition of ‘foreign Court’ 
must to the extent of its repugnancy to the provisions indicated 
above be held inoperative and of no effect. 

Therefore an exparte decree passed by the Amritsar Court 
on 4-^ 1951 against the State subject was executable in the 
State Courts on the date when the decree-holders’ application for 
^ecution instituted on 27- 10- 1950 was rejected by the executing 
Court at Jammu on 25- 10- 1952. 

Anno. AIR Com. : Const. Of India' Art. 5. N. 1. 

S. 2 (5) P. 10 (7 Pts. extra in AIR Com) 

AIR Com : Civil P. C ; S. 44 N. 2, 1953 MuIIa ; S. 44 (Topic dis- 
cussed in AIR Com ; extra) 

CASES REFERRED. 

A. 22 (’94) 222; 21 Ind App 171 (PC) 

(^952) Hyd 1030 

C. 195d Madh-B 1; Madh - B LJ 1954 HCR 1111 (FB) 

D. 1951 Bom 190 ILR (1950) Bom 640 

M. L. Saraf V. Firm Bhagwan Das GurdyaL Fir.st Aweal No. 32 
Of 2009 D/- 79-1-1955. AIR 2955 JdlK 5 (H. C.) F. B. 

Fraud upon the Statute — what is 

If a person exercises powers conferred on him in bad faith 
or for a collateral purpose it is a fraud on the Statute and is 
not really an exercise of the power at all and a Court can inter- 
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fere with suc’i colourable exercise of the power. 

Yr\T(H^c\ D. Miscellaneous No. 97 Of 2005. 8 JcSK 

~ Whether J&K Preventive Detentive Act (2011) 

"“'5^,57, z a.,.”.' :rii7r' ^ 

‘raodiK’^Vsed °in 'api rights. Further, as the word 

Pres dent has change and to limit, the 

to Modify. ^ operation of Art. 13 under his powers 

M. Subhan cS Ors P. State, Cr. Misc. Applns. Nos. 38,40 42 44 to 
m. and 51 of 1955 Dl- 2-8-1955. AIR 1956 MK 1 mC)FE 

Uift - invalid - recital in the invalid deed - use of - Recitals 

an/ik referred to as explainir? the nature 

nd the character of possession thenceforth held by the donee. 

right to ^'^registered deed of gift did not convey any 

character of thp X'f"°/’ " circumstances of the case, the 

^shSers on possession as 

narers^ on behalf of themselves and plaintiff. 

the invalid gift may be referred to as explaining 

the doi^e ^ character of the possession thenceforth held bv 

Rawr*; S2.“du;i„w:/ed'' "■ and 5 J & K Law 

LR^85 Appeal No. 5 of 1950. 9 Jc&K 

•-'-“'■Jl' .“'l-riaed 

been d^elega?e°7'''rr^"' exercise only those powers which have 
inheren/ ^ legislature. Governments have no 

of the They have to execute the ^/ishes 

the ]i>a' which m fact has the sovereign authority. If 

to takf ^ authorize the Government 

tome law with uS 

«o|". 'L”pris.^n 5tw!“'’ “““ 

AIR 295d jSk ftli. a)' D%‘ 

utL^hLu 9°"**'''“*^*'°" ~ Crown Grant — Essentials — Order Dasspd 
not opwite'^Y,® ““ “ Order does 

the interpret the order of a Ruler of the State 

to be t- Circumstances and the intention of the Ruler have 

Sv«ei r ’•■'‘"If”'’- “ “Sd l"h 

to eLreiS b-™ ° tote his jurisdiction in several matters and 
case wha.^ ** separately and it is a question of a fact in each 
VJh jurisdiction he is exercising. 

3* toalguza^ of an order recording a person 

commendation / u tillage Ruler was only accepting the re- 
^beir act artb^ authorities and giving his approval to 

not cxcrcisfn^^® revenue authority in the land and was 

cising in any manner his sovereign powers to make a 
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fresh grant in favour of his subject which had not u t 

mmmis-M 

The entry of proprietary interest in Revenue records is 
to °crite° or'TxOncuM '1°' by its own force 

proprie a^v cZmn ^ from 

consenting statement of the Ruler does not divr^ h^m of bis 

v'a°id’?ia?t 'uSn'Jh^ possible to found a 

valid giant upon the consenting statement. 

rr«r.f-rr^^ r of Judicial Advisers). 

Sin c„„S,To, ‘iTh rule"!"'"'"**'"" - He. with 

telv re?s%n3'^S'r^ of a grant ultima- 

the Sr a Court and it is not possible to regard 

the Ruler of a State m interpreting the terms of grant as exerci- 
sing the jurisdiction of a Civil Court. ^ 

afd^fp ff *s!T f Appeals Nos. 11 

AIR ^1952 J%rPi 4 ^^^ Judicial Advisers on 10-7-1950. 

Guardians and Wyds Act (1890), S. 25 - Custody of minor 

h.. hi * Mother to be preferred to father where 

ne nas contracted another marriage* 

Contracted a marriage with another 
k ^ his wife living separately asks for the custody of the 

‘^^’ough the father remains the natu- 
ral guardian of the child, the custody of the cl ild in its own 
interest, is to be with its mother. 1941 Bom 103 Foil. 

W. Act. s. 25 N. 8. 

CASES REFERRED. 

1941 Bom 103 : ILR 1941 Bom 455 

ill fiUcfai 

Habeas Corpus — Married woman detained in a refuitee camp 
in the State — Woman determined to live with the husband in 
the State - Habeus corpus petition by the husband-No law 
of protective detention in the State — The abducted person's 

recovery and Restoration Act, 1949 passed by Indian Legisla- 
ture not applicable to the State of J&K - Detention not 
justified. Abducted persons Recovery and Restoration Act 1949 
Stale^* passed by Indian Legislature not applicable to J & K 

r^cc ^tisencc of any law in the State, a Camp 

Umcer 01 a Refugee Camp cannot detain a person against the will 
of such person in a camp established in the State for the receP" 
tion and restoration of abducted persons and it is no argument 
that detained person is very well looked after in the camp. 

The abducted persons Recovery and Restoration Act, 1949 
passed by the Indian Legislature is not applicable to the Jammu 
and Kashmir State and therefore, detention of a person in a camt^ 
in the State connot be held justified under the provisions of that 
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Mst. Barkati Versus State- Criminal Miscellaneous Petition No 99 Of 
2006. 9 J<£K LR 14. 

High Court-Exercising power under Article 32 (2a) Constllu- 

tion of India as a{^!icable to the State of Jammu and Kashmir 
— not to sit as a Court of appeal to revise the orders passed 
by the Government nature of jurisdiction to be exercised. 

Where the Government has removed the petitioner from 

Chiirmvts'iip of Town Area Conmitree. the 
High Caurt of Jammu anJ Kashmir will assume jurisdiction in such 
matters only if an authority which is hound to follow the provisions 
of a statute acts in contraveation of those provisions. But if the 
(jovernment or such authority acts according to the procedure pro- 
vided by the said statute, holds an inquiry as provided bv law 
and then arrives at some conclusion High Court of J. and 'K. will’ 

not and cannot: interfere on the ground tint these conclusions are 
not warranted by facts. 

The High Court of J. and K. is not sitting as a Court of 

Appeal to revise the ord.r-. pissed by the Government. Nor is that 

L.ourt go ng to order any inquiry as to whether certain facts alleged 

M behalf of the Government or the petitioner are right or wrong 

The Ccurt will only see if the petitioner has not received eaual 
protec ion of law. 

Anno. AIR Com ; Const, of India, Arts. 226 and 32 N 28 

^ Appln No 231 

of 2011 Dl- 21-4-55. AIR 1956 Jc&K 32 (H.C.) S-B 

High Court s power of superintendence over Court of 

Controller — J&K Constitution Act (14 of 1996) — S 64— Hieh 

Court has the power— 

nf J- & K. Constitution Act read with S 2P 

of the Letters Patent, the High Court has power of superintendence 

As S. 21 of the Houses and Shops Rent Control Act, ^09 Sub V 

5) emi^wers the High Court to hear revisions from an order ‘of 

the District Judge pissed in appeal against the ordqr of the Con 
troller It can exercise superintendence over the Court of the 
Controller as well. 

T.ic power of superintendence should he exercised verv 
• paringly and only in those cases w^ere a party is likely to suffer 

S'^'^Whe^Th^^ Court is allowed ^o 

Stand. When there is another remedy open to a partv fhf> 
of superintendence of the High Court ernnot ordinarily be iiunktA 
and thtrefofe when a final order pass:d b> the Rem Con roll ^ 
in a case will be appealable and the aggritved party woufd tl 
have a right to get any error rectified the High cLr^ will no 

interlocutory order passed by this authority 
fiodkra; V. Gurcharandas, Civil Revn- No. 103 of 2010 D! my 
AIR 1955 JeSK 29 (H. C.) D. B. ^ 20-2-54. 

5' u- ~ Applicability — to prevail in the State in 

‘ proved to have been modified bv 

Applicable lo the parties concerned. ^ 

In this State, the authority is furnished bv the Sn* 

Jammu & Kashmir Laws Consolidation Act, 1977 
show, that th. ordinary Hindu Law should pre;ail wkere ? 

by custom applicable to the parties concerned. It is for thp 
foUowed. specifically. 2 JSK LR 186 (B. J ^0 


respect 

Custom 

Pratap 
which 
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6 Tz? n fn. cTd. B ^ ^0. 26.3 

si'c.t"„ ''3"(.)'"'’su',er'»/ «VII of 1997) 

section explWined “ A c...,™ “ .used io Ike 

conceivable. accordance with law not 

mature imT^a’ custo^ ■ * but^^T^usac" certain cases 

o„,.^be_^reterred to the oper“atro?;f ‘?aw“Tnd^”a'„'„„riL'rL “^n" 

Sl.^ ^ 

Act, 1997,' sistMs'"™?™ exclSe'? “ by ‘ H • (Amendment) 

could not grow in accord"^ ',5irh^>’,e5i"^^ Law and a cusmm 

”'‘‘“oJ'*mrtitiI,'’ro£^X‘'’^ ~ Partition - Mother’, .hare. 

their father’s death w 7 dr.J°^"^ family property by the sons after 

much only as with IhL sh^ entitled to so 

partition the’ widow sh™?d t,”' »' 

tellniw.'’^ s,ridha„’’L;" h’er ISna^STom "ht 

crklilPM. A7«h9« V7 C°”Vh^C; ® 

S'c”ument *" ~ - EvMenee - Recit J. in 

tfSow that T,.rrV-’ "«ture do not go 

joint Hindu family. effected between members of a 

iEVs\l? 

V P'®P"ty - Presumption. 

may be presumed^o^ ^ Hindu family 

is joim faSrnrnnfwt the name of one of the members 

nucleus of ioint famil tinless it is established that there was a 
tions could ^gather ^ Property around which subsequent icquisi- 

M5irS^14i^\mVQ4?^f 613, I. L. R. 25 

Amar Nath Tiku & Or 5 9'^dh 155 .- dissented from 

4 of 1948. 8 Jc&K T7f <37 fn c£ Anr. Civil Appeal No- 

Hind Liw- Jo^f FfmUv Judicial Advisers) 

possessed of ancestral proJeTty P'‘=®““P««" ‘^at Joint family is 

tion that^ ^cry*'Hkldu^'^fam1fv^^^ that though there is a presump- 
propert^Cr that anv Possessed of ancestral or joint family 

nature. 

of 2947. 6 IR pj; gj* 61fvf/ Appeal iVo. 24 
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Hinda Law Joint Family Property — Property purchased by the 

father in the name of his son and sale price paid by the former. 

The property in question joint family property in the hands of 
the son. 

The text of iiiitakshara is, “whatever else is acquired by the 
co-parcener himself without detriment to his father’s estate or as a 

I t • » % or a gift at nuptials, does not appertain to 

the co-heirs, i. e- does not belong to the co-paiceners.” The text 
in express terms makes only such of the gifted property as self 
acquired as is gifted at naptials. The property gifted to a son 
by his fa hei in any other manner would certainly be treated as 
ancestral property and not self-acquired. If it were the intention 
Of the original law givers to make the property gifted by a father 
to his son as his (son s) self-acquired property there was nothing 
that could prevent them from recording this. Put what is found 
in the text IS that only such property as is gified by a father to 
IS son at the time of his marriage is saved from being treated *"3 
ancestral property,^ Besides this the pharase “without detriment to 
ms fathers estate is significant enough. The gift by father to 

his son would be made by him from his own property, No gift 

can be made by a father to his son without detriment to his 
estate and no gift can be received by a son from his father or 
to be precise no property can be acquired by gift by a 

without detriment to his father’s 
estate. Therefore the property gifted in the manner visualis- 
ea above will be ancestral property in the hands of th 3 

SOIXi 

Kunj Lai V. Krishjn LaL Civil lind Appeal No. 155 of 2004. (On 
254 7 h^^cYd^B^^ ^ Bench) 4 J&K LR 251 & 

.7 (isISl s.“u. “ ~ P«sump,io„ - 

Law phJ* presumption under the Hindu 

^ "nd Ly member Jhms 

y portion of the property, the burden of proof lies on him tn 

con^itujrif circumstances which would 

£ on separate property. AIR (13) 1931 Lah. 419 ; 

■^""“• Evidence Act, S. 114 No. 20 

Lok Nath V. Rohlu Ram, First Apveal Nn 70 ni onnr j j j 
hythe high Court on 19 Baisabh 2008. AIR ' 19SI 

"onsUts^Tn - School - Joint family-Partition-Partition 

necessary. shares of coparceners - Actual division not 

Under the Mitaksbara School of Hindu T aw pho 

tSn^r’sTn thf shaLT c?^h^“co- 

shouh be an Sctua7"div^^°o^n''^^ '^at there 

lilt Ttt 

7* J^k"lr’i4^(H. ^07 of 
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Hindu Law — Widow — Alienation — Legal necessity — Mixed 
question of law and fact. 

held that the q estion whether legal necessity exists for a 
particular transfer n'ade by a Hindu widow is a mixed question 
of law and fact and so is the finding of a Court in re1ati)n to 
the question of the leeal necessity of a transf r- A Hii du widow 
undoubtedly entitled to transfer property for her immediate main- 
tenance but equally dear she is not entitled to anticipate he** 
wants and to mike provisions for her future maintenance by raising 
money by sale of property. 

Badri Nath Basantu <£ Ors- Civil Appeal No> 9 of 1947, 7 

Jd^K LR 213 (Board' of c^udicial Advisers) 

Hindu Law — Widow — Death of Father-in-law — Mutation of 
property in name of widow of predeceased son along with two 
other sons — Possession of widow for more than twelve years^ 
Title by adverse possession is complete — Presumption as to main- 
tenance — (Limitation Act (1908), Art, 144) — (Evidence Act 
(1872), S. 114). 

On the death of A che lands left by him were mutated in 
the name of Ins two sons B and C and the widow ^ of a 
son who had died during the lifetime of A. Along with B and C 
the widow alsj entered into' possession of the land that was muta- 
ted in her name and retained it all along in her exclusive 
possession. Later on, the widow executed a will by which she 
bequeatted the property mutated in her name to B- After her death 
C brought the present suit on the ground that the widow bemg 
a Hindu widow could not alienate the property mutated in her 
name ; he prayed a decree for 1/2 of the property mutated in 

widow’s name- . , 

Held (1) that according to Hindu law the wife of a pred^ 
ceased son is not an heir of her father-in-law. All that she could 
claim in the family estate was maintenance* 

1927 Oudh 138 rel. on. 

(2) that according to Hindu law there was no presumption 
that l/3rd share allotted to the widow on the death of her father- 
in-law was in lieu of her maintenance ; 

1949 All 458 rel. on. 

(3) that there was no evidence to establish that the muta- 
tion was effected in the name of the widow as a mere consolation 

or in lieu of maintenance as a result of an arrangement arrived 
at between the heirs of A ard as such her possession 

from the very beginning adversely to other heirs of A- 1955 All 

630 and 1940 Oudh 269 Ret. 

Hindu Law — Will — Parties Saroch Rajputs — A sonless Saroch 
Rajput can dispose of his ancestral properly by will 

Held that there is no custom amongst Saroch Rajputs that a 
sonless Saroch Rajput cannot will away his ancestral property with- 
out the consent of his collaterals. 

Punjaboo c& Anr V, Prithvi Singh d) Ors. Civil First Appeal 
28 of 2C02. 7 JdK LR 4 (H, C,) D. B, _ ‘ 

Hindu Law — Will by sale surviving coparcener to his widow 
and daughters — Plaintiff reversioner pleaded custom to the effect 
that sonless proprietor cannot will away the ancestral lana in 
presence of his collaterals and that daughters are exclude 
inheritance by the collaterals of the last male-holder — Custom 
alleged by the plaintiff reversioner not proved- 
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Held that in the present case the last male-holder ha5 done 
nothing to create a new estate or alter the line of succession 
allos^'ed by law. If the divisor had introduced a course of succession 
unknown to Hindu Law, the dispossession by will would have been 
void. As pointed out above there was no restriction on the powers 
of alienation of the last male-holder who was the sole surviving 
coparcener to dispose of the property by will. The plaintiffs 
wanted to prove a custom by which such restrictions existed on 
the issaeless proprieter. They failed to prove such custom and in 
the absence of any such custom the last male-holder was fully competent 
to will away his propertv in favour of his wife or his daughter. 
The plaintiffs could not challenge that alienation. 

Chhaiu Ram <S Ors P. Smt. Vidya Devi d5 Ors- Civil FirU Appeal 
No‘ 23 of 2006* 8 J(£K LR 186 {H- C.) Division Beyich- 
His Higheess Allan No 23 of 12th Har» 1985:- Its Urdu and 
English versions — The word ‘Lavald' in Urdu version whether 
equivalent in meaning to words ‘without heirs’ in English version 
“ Intention underlying the Allan. 

Held that the word ‘Lavald’ has been used loosely in Urdu 


version of the Ailan and the equivalent of this word (issueless) 
has not been used in the English version. The expression ‘without 
heirs’ used in the English version is undoubtedly more in accord 
with the intention underlying the Ailan that where under the 
law of inheritance a case of escheat arises High Highn ss will 
forego the right thus accruing to him in favour of the entire 
body of co-sharers. The Ailan was an act of grace to commemo- 


rate the happy occasion of his Coronation and it could not have 
been the intention of His Highness to deprive any one who, but 
for the Ailan, would have been entitled to inherit. 


Rassia and Others Versus Pt- Lachmi Dass and Others- Civil Appeal 
No. 2 of 1943. 9 JeSK LR 169 (Board) 

Hoarding and Profiteering Prevention Ordinance (of 2000) — 
Section 14 — Sanction for prosecution with respect to particular 
fir case — Difference in dates of offences not material. 


In the First Information Report. 6th Jeth 2001 was mention- 
ed as the date on which an indictabL* transaction was made by 
the accused. Sanction under section 14 was obtained with respect 
to this particular F. I. R. On investigation it transpired that the 
accused had committed offences of the nature contained in the F. 
!• R. on 13ch and 14th Jeth and 3:d Har 2001 and this was re- 
presented in the challan before the trial Court. The offence was 
not found to have been committed on 6th Jeth 2001 and there- 
fore the^ sanction w'as ineffective. 

Held setting aside order of acquittal chat the view taken by 
the trial Court was too narrow and the general provisions of the 


^nction cannot be restricted in such a limited way. 

•State Versus Arjan Dass. Acquittal Appeal No- 1 of 2003. 6 JeSK 
^ page 71 

Houses and Rents — J&K House Rent Control Order, R. 7, 
Proviso - Notice to quit - (T. P. Act (1882), S. 106). 

, Where “the local law to the contrary” provides six month” 
notice in place of 15 days’ notice to be given by landlord to a 
tenant, for the latter’s ejectment from the house, it does not re- 
the landlord from that condition which is provided by S. 
1%. T, P. Act and which is that the norice must expire with 

of the month of tenancy- 

AIR 1923 Lah 659; 
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1938 Cal 656 ; 1943 Bom 306» Rel. on. 

Anno. T. P. Act, S. 1C6 N- 40. 

Vishwa Nath V. Bishen Dass, 2nd Appeal No. 42 of 2009 Z)/- 
2 - 2 - 795 ^. AIR 1953 J<3K 15 (H. C.) S. B 

Houses and Rents- J&K Rent Control Act (Smt. 2009) — S. 21 
— Court of Rent Controller amenable to the superintendence of 
the High Court. 

Under S. 64 of J&K. Constitution Act read with S. 22 of 
the Letters Patent, the High Court has power of superintendence 
over Courts over which it has revisional or appellate jurisdiction. 
A? S; 21 of the Houses and Shops Rent Contiol Act, 2009, Sub-s. 
(5) empowers the High Court to hear revisions from an order of 
the District Judg? p.ssed in appeal against the order of the Con- 
troller it can exercise superintendence over the Court of the Con- 
troller as well. 

The power of superintendence should be exercised very 
sparingly and only in those cases where a party is likely to suffer 
irreparable damage in case an order of the Court is allowed to 
stand. When there is another remedy open to a party the 

power of superintendence of the High Court cannot ordinarily be 
invoked and therefore when a final order passed by the Rent Con- 
troller in a case will be appealable and the aggrieved party would 
then have a right to gee any error rectified the High Court will 
not interfere with an interlocutory order passed by this authority. 
Badhraj V. Gurcharandas, Civil Revn- No* 103 of 2010 D/~ 10~-2-54* 
AIR 1955 Jc^K 29 (H, C.) D* B. 

House Rent Control Order, 2000 — Clauses 7 & 13 — Clause 
13 amended after filing of the suit and drawing up of the 

issues but before the decree — Amendment not retrospective. 

Held that suits which are declaratory or explanatory or procedural 
may be construed to be retrospective, but ordinarily no other statute 
is to be construed to be retrospective unless it expressly or 
impliedly says so. On the contrary a Statute which affects 
vested rights is ordinarily presumed not to be retrospective. 

It may further be stated that the House Rent Control 
Order by its very nature connot be retrospective unless it is 

expressly so stated. 

Th- Harison Club Mr Krishen GopaU Civil Ilnd Appeal No- 157- 
of 2003- 7 Jc^K LR 113 (H. C.) D.B. 

House Rent Control Order, 2000. Ejectment suit — Interpretation 
of clauses 7 and 13. £ * 

The Order contains certain clauses which apply when a fai^ 
rent has been determined bv the Controller and certain other clauses 
which apply generally to all tenants irrespective of the determination 
of the fair rent by the Controller and the viev' that when a fair 
rent ha? not been determined the Order as a whole cannot apply 
and case is governed by Transfer of Property Act, cannot be legally 
sustained. 

The protection given to a tenant under clause 7 (1) of the 
House Rent Control Order can only apply “when the Controller 
has determined the fair rent of a house in accordance with the pro- 
cedure. The protection given to a tenat under clause 7 (2) is ^ 
general one and applies to all classes of tenants irrespective of the 
fact whether their fair renthas been determined or not. But clause 7 (2/ 
only gives a power to the Court to correct a previous order or 


113 


cj-'Ctment and to make it in accordance with the Order and it has 
no application to the present case where there is ro question of 
recalling a previous order of ejectment but wl.eie tl e question is 
whether an order for ejectment for the first time should or si ould 
not be made. 


Clause 13 of the Order is expressed in general terms and 
applies to all tenants occupying a houie irrespective of the fact 
whether a fair rent with regard to the lease has or has not been 
determined by the Controller* This clause is expressly “ subject to 
the provisions of the Order which includes subject to clause 7 
including its provisos- Therefore* not by vir.ue of clause 7 but 
bv virtue of clause 13 the proviso to clause 7 becomes a part of 
clause ]3. And clause 13 in any given case has not to be read 
subject to the proviso in clause 7- 

Sh- Mohd, Din Defdt, Appeliayit Versus Sh- Ghulam Rasol (Pltff. 
Respdtt). Civil Appeal No^ 25 of 1947. 3 Jc&K LR page 106 
(Board of Judicial Advisers) 

Income Tax Act (IX of 1991) 

Section 62 — Reference to the High Court on the points 
whether the Income Tax Commissioner can issue a notice under 
section 35 of the Act o: not and whether onus of proof lies on 
the assessee to show chat a particular bank deposit is not an 
income liable to tax- 

Held that it w'ould be rediculous if it w^ere held that the 
moment the Income-tax Commis-'oner passes an order deciding the 
appeal, he cannot retifj any mistake w'hich is apparent on the 
record. But there is no provision under section 35 to issue a notice 
to the assessee- There w'as such a provision in the old Act which 
has been amended and in the amended Act no such provision 
exists. Under these circumstaiices our answer to the first question 
^ in the negative, that is, under section 35 the Income-tax 
Commissioner to whom the appeal is transferred under section 32 
Incoome-tax Act and proceeds with that appeal under section 
has no powers to issue a notice to the assessee to show cause 
to why the assessment may not he enhanced- 

Furhtr held that the answer to tlic second question is that 
It the Income-tax authorities have shown that the deposits made 
in the bank on behalf of the asscssces are income of the assessee 
then the onus lies the assessee to explain to the satisfaction of the 

nssesffing officer that a particular deposit — is not an income liable 

to tax. 




R- C. Mahatta V. Income Tax Department Reference U/s 62 (2) of 
\ne Incoma Tax Act, 8 JdiK LR 138 (H. C ) D. B. 

|ncoir^ Tax Act (IX of 1991) Section 10 (2) (ix) — Bonus paid 
o Labour — Whether in the circumstances of the case in com- 
? coi? assessee^s income from business the payments of Rs. 
in 32,000 as bonus paid to the labour and the 

*taff of^ the assessee in the assessment year 2000 and 2001 

^accounting years ending June 1943 and 144 respectively) are 

of expenditure under section 10 (2) (ix) of 
ih* Tax Act, 1991 or under any other provisions 


b h in the circumstances of the present case it mus: 

rul these sums are not ordinarily bonus but under the 

enforced by the authorities they are treated as pait of the 
ot production. This being the case it must be held as a 

9 ter of law that the payments of Rs. 5, 500 and Rs- 32, OCO as 
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bonus paid to the labour and the staff in the assessment years 2000 
and; 2001 shouM be treated as expenditure incurred solely for Che 
purpose of earning profits and gains and therefore liable to be 
allowed under clause (ix) of section 10 (2) of the Income Tax 
Act- 

Shri Karan Sm^h Woolen Mills Ltd Versus Income Tax Department 
Income Tax Reference No- 1 of 2003- 7 Jc&K LR 134 (H-C-) 

D. B. 

Indian Independence Act of 1947 — the constitutional relation* 
ship between J&K State and the British Crown before the 
partition of India how affected by Indian Independence Act. 

Previous to the partition there was no doubt that the Ruler 
of the Jan, mu and Kashmir State was under the suzerainty of the 
British Crown inasmuch as foreign relations were under the exclusive 
control of the Crown representative. But in so far as the internal 
sovereginty of the Ruler was concerned it was absolutely unlimited 
^nd there were no fetters on it. In this connection it would be 
relevant to reproduce Seccions 4 and 5 of the Jammu and Kashmir 
Constitution Act- 1996 as they stood before the Act was amended 
in November 1951 ; 

These provisions made it crystal clear that the territories 
comprised in the State of Jammu and Kashmir were vested in His 
Higl ness and governed hv and in his name and all rights, authority 
and jurisdiction appertaining or incidental to the government of 
these territories was exercisable by His Highness txcept in so far 
as was otherwise provided under the Act or as it might otherwise 
be directed by him. Despite the fact that under the Act Legislative 
Assembly, i. e, Praja Sabha, l ad been set up uhth ccriain circums- 
cribed powers, all legislative, executive and judicial powers of His 

Highness in relation to the State and its Gove nment were declared 

to he or to have always been inherent in and possessed by His 
Highness In view of these clear provisions it is futile to argue 
that High Highness’ powers to do what he pleased in relation to 
the State could be seriously questioned. So far as the internal 
sovereignty of the State was concerned the powers cf the Ruler 
w^ere similar to those of the British parliament. 

V/hile the Maharaja of Kashmir was under the Parainountcy 
of the British Crown before the partition of India from 15-8-1947 
under section 7, Indian Independence Act (10 and 11 Geo VI Ch- 
30) passed by the British Parliament Suzerainty of His Majesty 
over the Indian States lapsed ard all fui ccions exercisable by His 
Majesty at that date wdth respect to the State of Jammu and Kashmir 
all obligations of His Majesty towards the Jamm.u and Kashmir 
State or the ruler thereof and all powders- rights, authoii'^y or 
jurisdiction exercisable by Pis Majesty at that date in relation to 
the State of Jammu and Kashmir be treaty or otherwise lapsed 
and the State became an independent and sovereif^n State in tlnJ 
full sense of the International Law. Thus what ever limits to the 
sovereignty of His Highness in relation to matters coming witlin 
the sphere of paramountcy existed before 15-8-1947. these ceased 
to exist and His Highness because an uncotrolled ard absolute 
sovereign even in relation to such spheres from that. 

Maghar Singh <£ Ors Vis Principal Secretary Jd^K Govt- 1st apped^, 

^ Dl- 25-3-1954. AIR 1953 tJ<^^ 

25 {ti- L^-) D, B- 

Indian Independence (Legal Proceedings) Order (1947) S. 4- 
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Execution pending on appointed day — Jurisdiction of Court to 
conti nue e xecution. 

Before partition there was a reciprocity between the Courts in 

British India and the State Courts and the decrees were exeeuted by tlie 

Courtsin British India and 'vice versa’. At the time when the decree 

was passed by Ly allpur Court, it was executable by the State 

Court. But afur the partition which came about in the year 2004 

Lyallpur Court became a foreign Caurt- If the proceedings are 

iniitated for the first time on a day after 15th August 1947 in 

an Indian Court for the execution of a decree passed by a foreign 

Court, at a time when that foreign court was not a foreign Court, 

the execution could not be taken out in that Court. But if the 

execution proceedings were pending on the appointed diy i- e. 

15th August 1947 in any Court in India that Court w^ould continue 

CO have jurisdiction in that matter irrespective of the fact that 

certain new’ relations had come into existence between India and 

Pakistan. Where the execution app’icacion was consigned to records 

for default of appearance on 19th Bhadon 2004, that is to sav much 

after 15th August 1947 (31st Snvan 2034) the Court at Jammu 

w’ould continue to have jurisdiction in the matter irrespective of 

the fact as to whether Lyallpur Court became a foreign court or 
not. 


in 

the 

in- 


AIR 1951 Simla 255, Rcl. on. 

Hiranand V. Jyoti Ram Goely 2st Appeal No. 6 of 2008 Dl- 1st 
Chet 2008. AIR 1952 Jc&K 31 (H. C.) D. B. 

Inherent powers of a Court — 

Inherent powers of a Court cannot be invoked where the 
code has made an express provision — There should be no resort 
to inherent power when there are other remedies available. 

Inherent power of court — whether can be exercised for amendine 
decree not in conformity with the judgment ^ 

, Appellate decree of District Judge not in conformity with 
h.sjndgment -Ex.cution case coming before him in apgal-- 

not bringing decree ‘ 

conformity with ,t - District Judge held should have brougi r 
Anno. Civil P. C. S. 151 N. 2 : S. 152 N. 6. 

-Verd*''*'" relSship^\eVwee”*^J^ 

residuary sovereignty not affected. India 

Now let us examine what was the pffort- r,^ 

the Instrument of Accession by His Highness cn 2^0- JS? °TI 
Inttrument of Accession which w,.. executed the S', let t 

iirFii'''” r "erStion^'r GlyS„Th“o? tet "^35 "" 

".'h' t”,ref tc'L'd^' n'irr f i « 

Instrument of Accession hnt nnhitse-f- ^ virtue of the 

a-a „t the PutposeT-oh^'ortfcVo'Sr ettciS™ 'S' 
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to the State such functions as would be vested in them bv or 
under the Act. It is clear that even if the Instrument of Accession 
had not mrde any specific reservations therein, the instrument 
read with section 6, Government of India Act would leave the 
r.siduiry sovereignty of the State entirely unaffected. But the Ins- 
trument of Accession does not leave the important matter to be 
determined hy implication alone. Clause 8 of the Instrument of 
Accession runs as to'lows ; “8- Nothing in this Instrument affects 
the contmunance of my sovereignty in and over the State, or, save 
as piovidcd by or under this Instrument, the exercise of any 
powers, authority and rights now enjoyed by me as Ruler of this 
otate or the validity of any law at present in force in this State.” 

In view of this clear and express reservaMon we see that no 
change whatsoever was affected in the residuary sovereignty of 
the State or the Pow._r of its Ruler so far as the accession of 
the otate to the Dominion (f India was concerned* 

Maghar Singh d; Or. V. Principal Secretary Jc£K Govt. 1st appeals 

n ^ 2^-3-1953. AIR 1953 JdK 26 

( ij ) O • / LJ^ D* 


faith, a 
intention 

made on 
with the 


Intention — Cheating - What is not - a breach of 

betrayal of confidence, moral indignation not criminal 
to prove offence of cheating. 

Where a complaint ot an offence of cheating is 
the ground that the accused has tniered into a contract 
complainant to woik for the latter and that he had not commenced 
in Fpite of comp'ainant making two payments as agreedr the 
complainant has to establish a preconceived intention on the part 
o the accused of not carrying out the terms of the agreement* Such 
an intention cannot be presumed from the mere receipt of money 
an not working subsequently according to the terms of the agiee- 
rnent- Mere receipt of money would not be cheating unless it is 
s o'^n that It was received with the preconceived intertion of 
enying it later on. If the intention is changed subsequently it 

would not he cheating. 159 Ind Cas 167 (1) (Par) and AIR J923 

Lah 62L» Rel. on* 

The mere transaction may amount to a breach cf contracti 
might involve a breach of faith > a hetraval of confidence, ard 
might arouse m.oral indignation. But that would not convert it into 
a criminal offence. AIR 1938 Mad 129 Rel. on* 

Anro I ; P. C ; S* 420 N. 4, 11. 

Chand, Appln. No. 105 of 2009 
Dl- 25-3-1953. AIR 1953 Jc&K 22 {H.C.) S. B. 


Interloctory order - of the Court of Rent Controller — not liable 

to be inlerfered with by the High Court in exercise of its power 

Q 0 ^ 1 ^ under S. 22 of the Letters Patent read with 

S of the J&K Constitution Act 1996. 

r , Order S* 64 of the J&K Constitution Act read with S- 22 
ot the Letters Patent, the High Court has power of supeiintcnderxc 
over Courts over which it has revisional or appellate jurisdkrtion* 

AS of the Houses and Shops Rent Control Act: 2009, Sub-6- 

High Court to hear revisions from an order of 
the District Judge passed in appeal agaist the order of the Con- i 
poller It can exercise superintendence over the Court of the 

The power of superintendence should be exercised very sparingly 
an on y in *ho5e cases where a party is likely to suffer irrepairable 
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danrfe in ca?G an ordu of the Court is allcwcii to sand. W1 cii 
there is another remedy open to a party the power of super in- 
tender ce of the Higti Cc urt cannot oidinari'y he irivok. d and 
therefore when a final order passed by tie R nt Controller in a 
C’se will be appealable and the aggritved party would then have 
a right to get any error rectified- the High Court will not interfere 
with an interlocutory order passed by this nutliority. 

Bodhra] V- Curchcrar^das, Cwil Revn- No- 203 of 2020 Dl- 20-2-44- 
AIR 2955 Jd^K 29 (H- C.) D- B- 

Interpretotion — Dukhtar Khana Nishin 

A custom siould be t roved to be ar.cient, uniform and 
continuous- It has been yointod cut so many times that the plead- 
ing of a custom may not be presumed in every case and that it 
hos to be definitely set forth and piead.d- In cases where a 
certain customs are very wdl-known and found to be generally in 
vogue this rule of pleading may be relaxed- In the District 
of Mathum the custom of a resident daughter inheriting her fether’s 
property in the same mianner as a son, is not at all in vogue and 

is never knowm to have been followed- The term “Duklitar Khana 

Nishin” should, therefore, be interpreted in irs nitural meaning 

and not in the sense it has been sequired in Kashmir Valley in 

view of the custom prevailing there- 

Mst- Jevant V- Ramanand^ Civil 2nd Appeal No, 22 of 2003- 7 
Jd^K LF 10 (H- CJ Single Bench 

Interpretation — “Except in so far as n:ay be otherwise 
provided by or under this Act” as used in S- 4 (2) 

of the J&K Constitution Act, 1996 as amend in 2008 and 
2009. 

Per Shahmiri. J. : The powers of superintendence, direction 
and control of the Civil Administration and the Government vested 
in the (.ouned are exercisable by them in -so far as these may be 
constiutd to fall within ti e wo ds ‘ except in so far as may be 
others^ise prov'ded by or under this Act” as used in S- 4 (2) of 
the / cr- 

Al. Sultan Ors V. State, Cr. Misc- Applns Nos- 38 to 40, 42, 44 
to 48 end 51 of 2955 Dl- 2-8-2955. AIR 1955 Jc&K 1 (H- C.) F.B- 

Interpretation — “Exceptions” as used in Article 370 (1) (d) 
— Whethf=r includes mere omissions- 

Article 370 of tl c Constitution gives powers to the president 
to select certain articles and apply them to the State of Jamiinu 

Kashmir and he may omit the application of other articles- 
The chief power wldch vests in the President is to omit certain 
aujclcs. having applied some of the articles he may except or 
m>dify them. When the President says that he applies a certain 
aficle but dees not exercise the power of exception whici is 
granted to him bur he is exercising the power o omissicn- 

The power of exception is exercised when he applies an 
article as a whole or as a pirt excepting a particular thing, a 
persan or a place from its operation. If the po wer to except meant 
merely the power to omit an article from application it was not 
necessary to use that word because the Constitution Assembly simply 
had to say as it has said that the President miy apply such 
articles as he thinks fit. The use of word “ ex eceptions shows 

that there was something more which the President could do be- 
yond the pow^er to omit. 

M- Subhan <£ Ors V. State, Cr. Misc- Appln- Nos- 38 to 40. 


42. 44 to 43 and 51 of 1955 D/- 2~ 8- 1955. AIR 1956 JcSK 2 
(H. C.) F. B. 

Interpretation. ‘Exceptions’ and Modification’s as used in Sub-cL 
(d) of cl. (1) of Art. 370 Constitution of India — interpreted 

independantly of the meanings attached to these as used in 
other proviricns of the Constitution — Art, 370 — a self contained 

provision. 

In cvdcv to interpret the words ‘exception’ and ‘modifications’, 
as us'd in suh-cl. (d) of cl- (1) of Art- 370 of the Constitution, 
the Court cannot derive much help by comparing meanings attach- 
ed to these word=:, as used in other provisions of the Constitution. 
The policy underlying Art. 370 of the Constitution is apparent from 
the aricle itself. The very fact tliat this article begins with the 
words ‘Notwitlistanding anytliing in this Constitution’ shows that 
it is a self-contained provision and has a specific purpose of its 
o w n ■ 

M- Suhhan cG Ors V- State, Cr. Misc- Applns- Nos- 38 to 40,42^44 
to 48 ayicl 52 of 1955 Dl- 2-8-1955. AIR 2956 JcGK 1 (HC.)F.B. 


Interpretation — ‘Modification’ as used in Art, 370 (1) (d) Con- 
stitution of India - Whether provisions of Art. 351 (c) covered 
by the word ‘Modificatioii’. 

While in g‘:neral the word “modification” has been interpre- 
ted to mean ‘tone down, soften rigorous of- assuage or to limit, 
it has also been intcrj'rcted in the sense of enlarging the scope 
of tiic previous Act. 

And as the essential vurpose of Art- 370 is to be ascertai- 
ned from the article itself rati, or than by travelling^ beyond its 
scope and determining what the volicy behind the different prow- 
sions of the Constitiuion contained in its different part is, the 
provision contained in ch (c) add d to Ait. 35 but the President 
is covered by the term “modification” as used in Art- 370 -I) (u* 
of the Constitution. 

Ai- Subhan cG Ors V. State, Cr- Misc- avplns- Nos. 38 to 40.42 44 
to 48 and 51 of 1955 DF 2-8-2955- A/R 1956 JcGK 1 (H.C.)F.B. 

Interpretation of clauses 7 and 13 — House Rent Control Order 

2000 . 

The Oder contains certain clauses which apply w'hen a fair 
renc has been determined by the Controller and certain oth^^ 
clauses which apply generally to all tenants irrespective of 
determination of the fair rent by the Controller and the view that 
when a fair rent has not been determined the Order as a wnoi^ 
cannot apply and case is governed by Transfer of Property Act) 
cannot he legally sustained. , , 

The protection given to a tenant under clause 7 0) , 

House Rent Control Order can only apply ‘ when the Controller 
determined the fair rent of a house in accordance with the procedure- 
The protection given to a tenant under clause 7 (2) is a genera 
one and applies to all classes of tenants irrespective of the rac^ 
v/hether their fair rent has been determined or not. But clause 
(2) only gives a power to the Court to correct a previous 
of ejectment and to make it in accordance with the Order 
las no application to the present case where there is no 
of recalling a previous order of ejectment but where the , 

is whether an order for ejectment for the first time should o 

sh cud not be made. i 

Clause 13 of the Order is expressed in general terms an 
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applies to all tenants occupying a house irrespective of the fact 
whether a fair rent with regard to the lease has or has not been 
determined by the Controller- This clause is expressly ‘subject to 
the proviiions of the Order which includes subject to clause 7 
including its provisos. Therefore, not by virtue ot clause 7 but by 
virtue of clause 13 the proviso to clause 7 becomes a part of 
clause 13. And clause 13 in any given case has not to be read 
subject to the proviso in clause 7- 

Sh* Alohd Din Dcfdt. Appellurt Versus Sh- Ghulani Ras (Pltff* 
Respdtt) Civil Appeal No. 25 of 2947, 6 ddzK LR page 206 (Board 
of Judicial Advisers) 

Interpretation — of “temporarily” in S. 2 (1) Explanation (a) 
of J&K Agriculturists, Relief Act (I of 1938) 

“Temporarily” in no case would mean a number of years- 
Niranjan Nath V. Kailas Kaidla <3 An?'- Civil original suit No. 24 
of 2008 Dj- 28-5-2953. AIR 1954 Jc3K 6 (W. C-) 5-5. 

Interpretation of the word “enter^* occurring in para (a) of 
• Procedure Code — Whether can be construed 

in the light of the explanation to S. 442 of the Ranbir Penal 
Code. 


The term “enter” should be construed along with the words 

immediately following i. e : “reside or remain.” These words provide 

the clue to the meaning of the word “enter”. A reasonable inrei- 

pretatwn of the term “enter” obviously would be that the entry 

must be for the purpses of remaining or residing and not only the 

physic^ act connec'-cd ^by the dictionary meaning of the word- 

The term “enter” occurring in para (a) of section 108 - A 

cannot be construed in the light of the Explanation to section 442 
of the Ranbir Penal Code- 

In the absence of the prosecution proving to the contrary 

Ibt P Tl' under the management and control of 

Deparn,ent of His Highness’ Govennrxnt w2 
-utticient to give rise to the presumption that it belonged to tlie 

Tidlr ® Situate within the boundaries of the Chenani 

^ difference in the case of a p ‘bi.'c 

2^03. 6 

Interpolation — Proclamation of 20-11-1949 by Yuvrai 

that “Tie poSion" o^%ire'°?d""T ^^^9 by ’the Yuraj 
the date of its cornmencem^nf Indian Constitution shall, as from 

constitutional provisinne ‘ ' abrogate all other 

U. force rth^^^Te"’ can°"onH 

Visions of the Constitution as aL ^ J^terpreced to mean such pro- 

9T^''LA rfhS, teifiii igf JSkTw.c'!, 

yh“''5Sd,T„'’SSit„t»T RisH 

M A® could make an Act inconsistent 

on relating to Fundamental Rights 

no Act^m'ad’^^ to the State 
no Act made by the Yuvraj can be questioned on 


s in 


wittx Part III 

"hhe Chapter 

J&K and 
this giound. 
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Ma<^J cr Singh <£ Ors P- Priyicipal Secy JcSK GovernmenU 1st appeids 
No^9 of 20C8 and 4 of 2009 Dj- 25-3-53. AIR 1953 Jc£K 26 
(H. C.) D. B. ^ 

laterpretation — responsitilily of — ultimately resting on the Civil 
Court — His Highness in interpreting the terms of grant purport- 
ing to confer proprietory rights — On the recommendations made 
rot exercising the jurisdiction of a civil court in interpreting 
the terms of grant. 

The responsil ilitv of inter], reting the teriTiS of a grant ulti- 
mately rests upon the civil Ccurt and it is not possible to regard 
His Highness in inter] reting the terms of grant as exercising the 
juiisdiction of a Civil Court. 

The rcsposibility of mahing a Crov n grant rests upon the 
the Government or upon His highness in t xeicise of his govt rn ertal 
functions. And it is not within the province of Re\enue and 
Settlement authorities to m.ak^ Crown grants or to dispose of 

Crown rights and privileges in land- , 

The entry of propri.tary interest in Revenue records^ is goed 
enough for revenue purposes but it is not sufficient by its own 
force to create or txtiiiguish p^roprietary rights in peisons affected 
by the entry. And the ord.r of removal of a man’s name from pro- 
prietary coloumn of r.venu: reco) ds even when accompanied by a 
consenting statement clues no" divest him of his proprietary interest 
in the land unless it is possible to found a valid grant upon the 

consenting statement. • * ■ 

No doubt h is Highness is vested with a sovereign jurisdic- 
tion in all matters relating \o the State but it Is open to him to 
separate his jurisdicticn in several matteis and to exercise i 
separately. And it is a question of fact in each case what parti- 
cular jurisdiction he is cxervising. 

Bhagtu c& Others Versus Wazir Moti Ram dc Other, _ . o 79 

Versus Wazir Moti Ram And Others- Civti Appeals Nos- H ^ 

of 1950. 9 Jc^K LR 228 {Board). 

Interpretation of Statutes — Duty of 

The Couits have got only to 
administered as it is ai d not as it 

Anno. C. P. C ; Pre N- 7 

Gh. Nabi dan V. State' Misc. Criminal Case No- 

28-7-2953. AIR 2954 Jc&K 7 (H-C.) D- B- „ „«ahlel. 

Interpretat of Statutes — Duty of Court — (Civil P. C. 1908 Pream J 

The Courts have to administer the law as it is and not 

declare as to what the law sl.ould be. 

Anno. Civil P. C. Pre. N- 7. .qca 

G. A. Ashai V. State. Ct. Misc- Appln. No- 4 of 2020 01-22^7-1'^^^' 

AIR 1954 dc&K 59 (H- C.) F. B. ^ i.vant-- 

Interpretation of Statutes — Intention of Legislature -Not reiev 

Whatever may have been the intention of the 

passing a certain legislation, the Court is to be guided not by 

the legislature had in mind, but whac they have expresseJ m 

print. 

Anno. Civil P* C. Pre, No. 7. 

Qadir Chhandu V. Slate. Cr Revn. No. 87 of 2006 Dj- 23 Hat 
AIR 2952 JSlK 46 (H. C.) S. B. ^ . . ... of 

Interpretation of statute — presumption regarding constitutionantj' 
a statute 

No statuate c^n be held invalid on the ground 
oppxjsed to the spirit of the Constitution- Whether an Ac 


Piaroo & Others 


Court 

sec tliat the lav; 
should have been. 


should be 


109 cf 2010 Dl- 
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ultra vires or not has to be seen with reference to the provision 
of the Constitution alone and nothing else. It is a fundamental 
rule of interpretation of statutes that there snould always be a 
leaning towards holding a statute as constitutional and intra vires. 

AIR 1951 All 476 (FB) and 1950 SC 27, Rel. on. 

G. A. Ashai V. State, Cr. Misc- Appln, No. 4 of 2020, D/- 22- 7- 
2954. AIR 1954 JdiK 59 (H. C.) F, B. 

Interpretation— Section 4 and 5 of the Constitution Act, with reference 
to the power of the Head of the Administration appointed by His 
Highness, during emergency to issue an Ordinance. 

Held rhat S. 19 of the Preventive Detention Act cannot be 
said to be ultra vires of the Cons:itution on the ground that it is 
not in accordance wdth the spirit of the Constitution. 

Held that under section 4 of the Constitution Act. His 
Highness can suspend the constitution or replace the existing ad- 
ministrative machinery by a different Agency altogether. Under 
section 5 of the Consritution Act, His Highness can pass any 
orders and ordinances on his own mo‘ion. Obviously then: the Head 
of the Administration has been appointed in exercise of his in- 
herent authority and powers saved by sections 4 and 5 of the 
Constitution Act- Therefore, the moment the Head of the Adminis- 
tration was appointed with powders to deal with emergency he must 
be presumed to have been invested with authority and jurisdiction 
which appertain to or aie incidental to the Admistration of the 
Jammu and Kashmir State during the period of emergency. This 
• ^ give fullest authority to the Head of the Admi 

nistration to pass orders and ordinances incidental to the administra- 
tion of the State. The rowers of the Head of the Administration 
not haying been defined in the order of appe'intment a general 
deegaiion tf all powers — executive and Iegi=lative have to be 
presumed which ate necessary for deeling with the emergency. 

^ ^ there is an assumption in favour of 

legality of a Statute and a Statute should not be he’d to he 
constiiutional or ultra vires unless it is clearly repugnent to the 

Con«ntution. Whathevci doubts one may have entertained as regards 

validity of the said ordinance must be completely set at res^ aS 
the confirmation of Hi^; HishneciQ Tr ic o., . at airer 

AIR W43 Na?- 'S!^?94rAlh V72"(FB)! S'cal %7"£l 

SI.,..,. - '.fl2Xg lib,,,, o, ,„bi,„. 

Trovisior'orK'irS ? doEurm,a°nin8”' ri™''! ""’s" 

Anno. C. P. C.. Pre. N. 7. 

G/i. Nabi Jan V. State Mi^r Cr c , 

28-7-1953. AIR 1954 JeSk 7 (H C 1 n^n 

!v"ns5r A., 

pd/c..'.';%,Trrb^cb tSL zrr" 

then it is a case Twh?ch t^he .“'^der C. P. C. 

not to the District Judge but to th^ 


the 

Lin- 

the 
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AIR 1937 Lah. 33 followed. 

Chief Revenue Officer Pi)onch Vfs Illahi Bux <£ Awr. Civii Revisions 
Nos. 45. 46 d2 47 of 2004. 7 JcSK LR 219 (H- CO D- B. 


Interpretation of Statutes — Word ^amount^ in S. 29 (4) of J&K 
Distressed Debtors Relief Act (16 of 2006). — if can be construed 
ejusdem generis with debt — 

The word ‘amoun*:’ in Section 29 cannot be construed ‘ejusdem 
generis’ with the word ‘debt’. Unless there is a genus of category 
there is no room for the application of ‘ejusdem generis’ doctrine. 
De^ambar Sain V. Pt Lachhman Dass. Ref* No* 2 of 2952* AIR 
2952 r^cSK 7 (Board of Judicial Adyisers) 

Interpretation — Word not defined in a statute — Dictionary meaning 
to be resorted to. 

The word ‘trade’ has not been defined in the Distressed Debtors 
Relief Act. The only course open therefore is to go to the dictionary 
meaning of the word ‘trade’, which is given as buying and selling of 
commodities. Where, therefore, A agrees to supply B a certain 
number of bamboo sticks and receives for that purpose a certain 
advance of money from B, the advance is made for the purpose of 
trade and hence does not constitute a debt within the meaning of 
the Act. 

AIR 1945 All. 277 reld. on. 

Gulzari Lai V. Karam Chand. Case No. 44 of 2001* Df- 28 Jeth 2008* 
AIR 2952 Jc&K LR 17 (H. C.) D* B. 

Investigation — induction of approvers as a short cut — practice 
deprecated. 

Held that the evidence of such an approver is of no value 
whatever. 

The Board have had cases constantly coming up before them in 
which the police showed too pronounced a tendency to simplify 
matters by introducing an approver. In the majority of such cases 
the approver's evidence is unreliable and the High Court naturally 
approaches his evidence with extreme caution. The police will be 
well advisod to refrain from adapting such short cuts and to confine 
themselves to such evidenca as may be likely to appeal to a Court 
of law. 

Qadir Gujar 17. State. Cr. Appeal No. 2 of 2947-6 Jc&K LR 
87 (Board of Judicial Advisers) 


Investigation — cognizable offence — by police officer not in chaf?® 
of police station — curable irregularity. 

Sub-section (2) of section 156 Criminal Procedure Code lays down 
that' no proceedings of a police officer in any such case shall at 
any stage be called in question on the gound that the case was one 
which such officer was not empowered under this section to 
investigate." As a matter of fact a conviction or an acquittal does 
not depend upon the question as to which particular officer actually 
conducted the investigation which resulted in the trial. That is to 
be determined mainly on the basis of the evidence that is tendered 
at the trial. A trial cannot be impunged on the ground ot such an 

irregularity. , atp 

A. I. R. 1931 Patna 151, A. I. R. 1928 Bom. 162 and A-LK- 
1944 P. C- 73 referred to. „ 

Ghtdam Nabi Bazaz Others Versus State* Criminal Revision No- 7^ 
of 2006, 9 Jc§K LR 28 (H.C*) Sjnslle Bench* 

Jammu and Kashmir Big Landed Estates (Abolition) Act (2007a 
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Preamble, Ss. 4 (4), 5 (5), 20, 26 and 35 — Act is not ultra 
vires the legislative powers of the Yuvraj Jammu and Kashmir 
Constitution Act (1996), Ss. 4, 5, 72 — S. 5 is not abrogated 
by Proclamation of Yuvraj — Constitution of India, Arts. 370, 
384, 254 and Part Ill« Applicability to Jammu and Kashmir — 
Repugnancy with Jammu and Kashmir Land Acquisition (10 of 

1996), S. 6. 

Jimmu & Kashmir Big Landed Estates (Abolition) Act (2017) 
is not uLra vires of the powers of Shiee Yuvraj nor is it open to 
review by the Courts. 

His Highness the Maharaja of Jammu and Kashmir's legislative, 
executive and judicial Powers in relation to the State were not 
limited in the sphere outside the matters assigned to the Union. He 
could entrust all his rights and rut' ority iinJ.r Ss- 4 and 5 of the 
Jammu and Kashmir Constitution Act 1996 to nnv person whom he 
lik'd even to the extent of eff icing hirns ?lf altogether as the British 
Parliament cin do and his proclamation dated 7th Har 20C6 publish- 
ed in Extraordinary Gaz-'tte dated 20- 6- 1949 entrusting these powers 
to Yuvraj was perfectly valid and constitutional. 

(Sho-it background of the constitutional rclationsh ip that existed 

between the Jammu and Kashmir State and the British Crown 

befo-e the partition of India and how it was aiTected by the Indian 

Ind:pendence Act of 1947 and by the suhsequent execution of the 

Initrument of Accession by His Highness on the 26 th October 1947, 
traced). 

(Effect of Art 370, Uonstitution of India in relation to the 
Mate of Jammu and Kashmir indicated). 


A Legislature wl ose powers arc circumscribed by the superior 
''’hich has created it can ixeicise legislative powers of 
the same nature as the superior authcrity itself and cannot be 
tr^ted as its delegate or agent- Consequently, it cannot be conten- 
, Yuvraj, to whom full and plenary powers of legislation 

ad been given by a sovereign authority which could do anything 

1 pleased, was an agent or delegate of that sovereign authority 

and that there are any checks or restraints on his power. There- 

ore the Yuvraj is fully competent to exercise powers under S. 5 

or the Jammu and Kashmir Constitution Act, 1996. 

an/1 terms apply to the State of Jammu 

surh may also be observed that under Art. 370 only 

President Constitution could be declared by the 

the Instrument of^ Accession specified in 

dale specifically excluded from the Sche- 

of the IrTstrament^nf^^i^^^^”' clearly saved under clause 8 

by Art. 370 of the IndkT'co^ns^f^ materially unaffected 

.He 

lit no°^th^se Sme' 

and not those provisions of the Constitution which were not and 


that 
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could not be applied to the State in accordance- with the letter 
and spirit of Art. 370* 

The Yuvraj could make an Act inconsistent with Part III of 
tlie Constitution relating to Fundamental Rights. The Chapter on 
Fundamental Rights does not apply to the State of Jammu and 
Kashmir and no Act made by the Yuvraj can be questioned on 
this ground- In fact no legislation made by the Yuvraj outside the 
matters within the competence of Parliment can form the subject 
matter of review in a Court of law just as no Act pf British 
Parliament could be declared uhra vires by any Court. 

Consequently, S. 5. Jammu and Kashmir Constitution Act, 1996 
is neither abrogated nor superseded by the provisions of the Indian 
Constitution, hy virtue of the Proclamation of 26- 11-1449. 

The provisions contained in the J. & K- Big Landed Estates 
(Abolition) Act do not relate to the acquisition of property for 
the State or for any other public purpose. They ordain exting- 
uishment of the rights of the landlord, in the manner set forth in 
S. 4 of the Act and, therefore, these are not in conflict with S. 


6, J. & K. Land Acquisition Act. 

Even assumirg that there is some clash between these Acts, 
Art. 254 of the Constitution cannot be invoked for the purpose. 
Article 254 is not really applicable to the State of Jammu and 
Kashmir. The condition precedent for the effective application of 
Art. 254 is that it should relate to a provision of law in the 
concurrent list with respect to which Parliment has power to make 
laws for the State. In the absence of such power and in the 
absence of the application of List III of the Seventh Schedule to 
the Stare the question of any provision of law made by the State 
Legislature being repugnant to any provisions of a law made by 
parliament which parliament is not competent to enact for the State 
or to any existing law does not arise and the J3cK Big Landed 
Estates (Abolition) Act cannot be held ultra vires of the powers 
of Yuvraj on this ground. 

There is nothing whatsoever in the Jammu and Kashmir 
Constitution Act, 1996 which limits the legislative power of the 
Ruler or the Yuvraj within the residuary sovereignty of the State 
The Jammu & Kashmir Constitution Act, 1996 did not lay down 
any Fundamental Rights which couM not be abridged or taken 
away by the sovcresgn legislature, i. c : the Ruler or the Yuvraj 
and his powers of Legislation are as wide and as plenary as those 
of the British Parliament and they cannot form the subject matter 
of judicial review, nor can they be impunded on any such ground 


as non-payment of compensation. , 

Since the Yuvraj was not the delegate of His Highness and 
had as full and as plenary powers as His Highness himself 
therefore, he could make any law in the State, he could also de- 
legate his powers cf legislation to any person or body whom he 
thought fit to do so. , 

Even then the delegations made in most of the provisions oj 

the Big Landed Estates (Abolition) Act, (SS. 4 (4); 5 (5): 20 
35) relate to matters of detail permissible even under the Supreme 
Court ruling AIR 1951 SC 332 and do not part with essential 

legislative functions, namely, legislative policy and its formulation 
as a rule of conduct. Such delegation is perfectly valid. 

But these restrictions which are implicit in the Constitution 

of India do not apply to the Ruler of the Jammu and Kashmir State 

wha enjoyed full residuary sovereignty. 
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Section 26 of the Act, however, stands on a slightly different 
footing. Here the question of award of compensation has been left 
to be settled by the Constituent Assembly which could not be 
regarded as a subordinate authority. There was nothing wrong in 
leaving the decision of the question of payment of compensation to 
the expropriated lanJlords to a body which was to be convened 
for the purpose of drawing up the Constitution of the State- 
Mather Singh & Or^j- F- Principal Secretary J&K Govt- First Appeal 
No- 29 of 2008 and First appeal N0> 4 of 2009 D/“ 25- .3- 2953, 

AIR 1953 J&K 26 (H. C.) D- B. 

'Jammu and Kashmir) Civil P. C. (10 of 1977) S. 60 (1), (c2), 
i).34,R. 4 ~ Mortgage <2ebt -- Decree in terms of Agriculturists 
Relief Act - Default in payment — Final decree for sale not 
barred— (Debt Laws — Jammu and Kashmir Agriculturists^ Relief 
Act (1 of Sm. 1983, S. 11) -(Civil P. C. (1908), 0 34 R. 5) 
-AIR 1941 Pesh 53 and AIR 1937 Lah 194, Not followed. 

If a mortgage is valid, it must be enforceable by sale of 
mortgaged property even though the mortgager be an agriculturistand 
the mortgage property be lands or houses belonging to anagriculturist- 

Where, therefore, with respect to a mortgage-debt, a decree 
in terms of S. 11, Jammu and Kashmir Agriculturists’ Releif Act 
was drawn, but when on default of more than two instalments the 
decree - holder applied under 0- 34, R- 4 for a final decree for 
sale of mortgage property, objection was tak n, that it being agri- 
cultural land, no d-:cree for sale could be pissed- 

Held, that S. 60 (1) w^as no bar in putrine the property to 
sale- AIR 1945 Lab 123 — 3924 All 328 (FP) and 4 J&K LR 150 
Relied on. AIR 1941 Pesh 53 ard ATR 1937 Lah 194, Not followed- 
Anno. AIR Com. Civil P- C- 0- 34, R. 5 N- 5. 

Cases Referred 

AIR 1941 Pesh 53: 194 Ind Cas 716 


AIR 

AIR 

AIR 


1937 Lah 194 : 173 Ind Cas 589 
1945 Lah 123: ILR (1945) Lah 373 (FB) 

1924 All 328: 46 All 489 (FB) 4 J&K LR 150- 
K/iem Chand V, Mela Rarn cG Ors. Civil Org- Suit Nc- 9 of 1993 


, iKjeta rsam cv yjrs. ^ ivii ^ 

24-3^2955. AIR 1955 JeSK 33 (H. C-) S- B. 

J&K CoMtitution Act 1996 — Ss. 4, 5 — W1 


- ” 17 " rtci 1790 — os. o — Whether His Highness 

could entrust all his powers, rights and authority under sections 

^ *2***'^ person whom he liked. 

His Highness the Maharaja of Jammu and Kashmir’s legis- 
a ive executive and judicial powers in relation to the State w^ere 
no imited in the sphere outside the matters assigned to tb.e Union. 

“ entrust all his rights and authority under Ss. 4 and 5 of 

Kashmir Constitution Act 1996 to any person whom 
Rr;#-*lt ^ T> extent of effacing himself altogether as the 

proclamation dated 7th Har 2006 
ruM e ^ Extraordinary Gazette date 20- 6- 1949 entrusting these 
^wers Yuv^j was perfectly valid and constitutional- 

Mn 9 Q XT* Secretary rJe^K Govt 1st Appeals 

26 \h. C.) DB ^ 25-3-2953. AIR 1953 J(£K 


* Kashmir Constitution Act (14 of 1996) Ss. 5, 38— 

passed under - Distinction - J&K Ordinance No. 8 

A ^ * A 


of\f\c ^ ‘ j — J r? .. tjrainance I’NO. o 

of 2005 passed under S. 5 does not expire after six months - 

Kashmir) Enemy Agents Ordinance ‘8 of 2005) S I) 

lirnif OT CIT* *1 ^ 


(Jammu & 

A — "/ v/rainance ooidSUUd; d. 

tb.r limit of SIX months is prescribed for an Ordinance 

that may be passed by His Highness under S. 38 of the (J&K) 
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Constitution Act. 1996 on the recommendation of the Council, but 
as regards the laws and ordinances that are passed by His High- 
ness by virture of the powers reserved in him under S. 5 of the 
Con'^titution Act no time limit has been prescribed in the Act. 
The result is that any such ordinance passed under S* 5 by His 
Highness would continue to exist as long as it is on the Statute 
Rook and has not been repealed by the authority 7>romulgating the 
same. 

Held that the Enemy Agents Ordinance, (8 of 2U05) having 
been passed under S. 5 of the Constitution Act was still in force 
and would continue to be in force till it was repealed* 

G/i. Nahi c& Ors V- Statej Cr. Revn- No- 28 of 2006 Dl‘ 9 Maghar 
2006. AIR 1953 Jc&K 3 (H- C.) 5. B. 

Jammu & Kashmir Constitution Act (1996), S. 6 — Jammu & 
Kashmir Preventive Detention Act (2011). S. 3 — Order of 
detention issued not on behalf of Sadar-i-Riyasat — Validity of 
order- 

The words “superintendence, direction and contror* as used 
in S. 6, Jammu and Kashmir Constitution Act, 1996 involve the 
exercise of control and the giving of directions. Therefore, the 
detention orders are not bad, because they have been issued on 
behalf of the Government and not in the name or on behalf of 
the Sadar-i-Riyasat. 

M- Subhan <£ Ors V. State^ Cr. Mise. Applns. Oos- 38 h 40, 42, 44 
to 48 and 51 of 1955 Dl- 2-8-1955. AIR 1956 J<&K I (H.C.)F.B. 


Jammu and Kashmir Constitution Act (1996) (as amended in 
2008 and 2009), S, 6 and S. 4 (2) — Powers of superintendence, 
etc-, of Government, 

Per Shahmiri, J. : The powers of superintendence, direction 
end control of the Civil Administration and the Government vested 
in the Council are exercisable by them in so far as these may 
be construed to fall within the words “except in so far as m^ay 
be otherwise provided by or under this Act'* a? used in S. 4 (2/ 
cf the Act. 

Al. Sidtan <& Ors V. State, Cr, Misc. Applns Nos, 38 to 40, 42, 
44 to 48 and 51 of 1955 D/- 2-5-1955. AIR 1955 J(£K I (H* O 
F. B- 

Jammu & Kashmir Constitution Act 1996 — Sections 6 
Sanction for the prosecution of ministers — Sanction of ni* 


Highness not necessary under the existing law. 

Held that there is not even a remotest suggestion in sections 

6 and 7 of the Constitution Act, 1996, which, might lead one m 

the conclusion that sanction is necessary fot the prosecution o 

minister?. The word “responsible” used in section 7 means tna 
the appointment and removal of ministers vests in His Highne» , 
and that in administrative matteis relegated to their charge they 
are answtrable only to His Highness and that the legislature can^ 
not, on an adverse vote passed by it, bring about the removal 
a minister. The two sections referred to above being silent as r J 
gards sanction we have naturally got to refer to the provisions 
the Criminal Procedure Code. The only section which deals wi 
sanction for the prosecution of public servarxt is Section 19/ ‘ 

P. C- According to this seccion any public servant who is 
movable from his office save by or with the sanction ^ 
Government and is accused of an olfence alleged to have 
committed by him while acting or purporting to act in the discnai# 
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of his official duties cannot be prosecuted except with the previous 
sanction of the Government. Apart from the fact as to whether 
the allegation agiint the accused is that he has ac.ed in the dis- 
charge of his official duties or not but the mere fact that the 
accused was not a public servant removable by the Government 
tus s?C'ion does not and cannot apply. 

AIR 1948 PC 128 referred t). 

R. B. Ramchandra Kak V. State, Criminal Revision No, 19 of 2005 
7 LR 261 

Jammu and Kashmir Constitution Act (14 of 2 1936). S. 64 
— High Court's power of superintendence over Court of Rent 
Controller — (Houses and Rents — Jammu and Kashmir Houses 
and Shops Rent Control Act (SM, 2003), S. 21) (Letters Patent 
(Jammu and Kashmir) S. 22) — (Constitution of India (1950), 
Art. 227). 


Under S. 64 of the ]&K Constiturion Act read with S. 22 
of the Letters Patent, the High Court has v^ower of superintendence 
Over Courts over which it lias revisional or appellate jurisdiction. 
As S. 21 of the Houses and Shops Rent Control Act, 2009, Sub-s. 
(5) empowers the High Court to hear revisions from an order of 
the District ludge passed in aop:‘al against the order of the Con- 
troller it can exercise superintendence over the Court of the Controller 
as weh. 

The power of superintend nice shou'd be exercised very 
sparingly and only in those cises wnore a party is likely to suffer 
irreparable damage in case an order of the Court is allow^cd to 
stand. When there is another remt.dv open to a party the power 
of superin-endence of the High Court cinnot ordinarily be invoked 
and therefore when a final order passed by the Rent Controller 
in a case will be appealable and the aggrieved party would then 
have a right to get any error rectified tne High Court will not 
interfere with an interlocutory order passed by this authority. 
Bodhraj V. Gurcharandas, Civil Revn. No, 103 of 2010 D-10'2-54, 
AIR 1955 Jd^K 29 (H. C.) Z). B, 


J&K Defence Rules (1996) — R. 24 — Order under — Whether 
can be interfered with — established principles of interference by 

- Magistrates invested with powers as 
the Defence 
under the 


the Hi ;h Court stated • 
persona designata under 

^ magistrate 
jurisdiction to interfere 


Rules — if proved to have 
Cr. P. C. High Court has 


initiated the proceedings by 
as witnesses. He has des- 


learned S. D. M. has 

Statements of the tenants as witnesses 

FnolicK Shakayat Kunanda*’ which when translated to 

^ nothing but a complainant. These statements 

nrinz-iVu 2 affirmation, now it is universally known 

(rirni^ar XT Oath can be administered only by a Court 

in ° j XXXIV) authority to administer oaths is vested only 

rprpi, a ^ 'o parsons having by consent of parties authority to 

^^titrators). According to rule 4 of the said 
beforp a shall be made only by witnesses examined 

to take an r^ui and jurers. A witness refusing 

havini? K^^pn \ 1 table to punishment under Rule II. An oath 

k rjt prirj'That .hT A 

fPdnlarlv umeo that this Act of administering oath has been 

regularly performed. Obviously the SDM could not administer an 
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oath if he acted as an agent of the Government. If an oath has 
been administered by him, it could be done only if he were acting 

as a Court. The illustration (e) of S. 114 of the Evidence Act 

lays down that “the presumption is that judicial and official acts 
have been regularly performed-” This presumption can be made 
applicable to the facts of the present case only when it is pre- 
sumed that the SDM was acting as a Court, when it administered 
out an oath to a deponent. True that the SDM sajs that he 

administered oath to the illiterate deponents only to make them 

alive to the spiritual consequences which might follow from their 
speaking an untruth. But whatever be his reasons, he could not 
hold out, an oath unless he was taking judicial proceedings as de- 
fined in S. 4 (i) (n), Criminal P. C- Judicial Proceedings include 
any proceedings in the courts of which evidence is or may be legally 
taken on oath- In this case evidence has been taken either legally 
or illegally. 

The procedure adopted by the S. D. M. would conclusively 
show that he was taking nothing but judicial proceedings. All the 
precautions that are necessary to be taken while examining a 
witness by a Court, have been taken by the S. D- M. and the 
statements have been read out to the witnesses making them and 
l ave been accepted correct by them. In the order of detention 
passed against the petitioner by the SDM we fined him using the 
seal of the Court and in the body of the order he says that this 
Older was given under his hand and seal of the Court. The matter 
c'oes not stop here. In the order dated 5th Poh 2005 by which 
.1 bond was taken as a guarantee for his good behaviour from the 
petitioner, the S. D. M- has described himself as a Court. Thus it 
is evident that the S- D. M. has been describing himself as a Court 
from the very beginning and has been acting as a Court from the 
very beginning. 

If acting as a Court, the S. D. M- has taken some procee- 
dings and passed some orders, we are of the opinion that such 
proceedings can be revised by the High Court. 

IVaryam Sin^h P. State> Cr, Misc, NO^ 97 of 2005- 8 J<£K LR 
(H. C.) D, B. 

Jammu and Kashmir Defence Rules, Rs. 68 (4) and 118^ 
Attempt to export ghee outside Jammu and Kashmir, when it 
was prohibited — 

Accused caught inside State far away from border, while carry- 
ing ghee tins in truck — Held though there might be intention 
and preparation, there was no attempt — Accused held entitled to 

benefit of doubt (Penal Code (1360), S. 511), AIR 1932 Mad 507, 
Relief AIR 1952 J&K 55 Applied. 

Anno. Penal Code, S. 511 N. 1. 

Parsi Dass d2 Anr P. State. Cr. Revn> No- 62 of 2009 19 ~ 22 r‘ 52 . 

AIR 2953 J<£K 19 (H- CJ 5. S. 

J&K Egress and Internal Movement (Control) Ordinance (2005), 

S, 3 — Attempt to commit offence — What is — Accused going 
towards border with intention to cross over to Pakistan — Arrest 
at 160 yards from border — Held, offence was not completed 

(Penal Code (1860), S. 511) 

Before the commission of an offence, an accused has get to 
go through three preliminary stages; first that of intention to commit 
the offence,secondIy. preparation to commit and offence is 
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punishable. Nor is preparation to commit it. It is only when the prepar- 
ationmerges itself in attempt that the act becomes punishable by law 

\X7V4f>T’f> a J... ^.i i i • i i 


towards t^e border with the 
but was arrested when she had 
for an offence underS- 3 of the 

was designed to deal with the 
an attempt to cross the border 


74 of 2007. Dl~ JO Assuj 

8 of 2005) — Continuity 

or continues in force and 


Where a woman was going 
intention to criss over to Pakistan 
169 yards more to cover and tried 
Ordinance. 

HELD that (1) the Section 
action of those persons who make 

without permissioa. There could be no presunption that anybody 
who moved towards the border wanted to cross-over. The offence 

would commence only when a step was taken towards crossing the 

border. 

(2) that her action amounted to a mere preparation and not 
an attempt and as before actually reaching the bord ’r line she 
might have changed her mind and come back: benefit of doubt 
should be given to her. 8 Mad- 5 and AIR 1932 Mad- 507- Rel. on. 
Anno. I. P. C., s, 511 N. 2- 

Mt Noor Bjbi 17. Scate. Cr. Revr.. No. 

2007. AIR 1952 JcSK. 55 (H. C.) S. B. 

Enemy Agents Ordinance (No, 

expired after six months w. ^^uti.iucs m lorce ana 
will continue in force until repealed by the same authority that 

promulgated it 

A time limit of s:x months is prescribed for an Ordinance 
^at may be passed by His Highness under S. 38 of tbc (J&K) 
onstitu^on Act, 1S96, on the recommendation of the Council, but 
as regards the laws and ordinances that are passed by His Highness 
y virtue of the lowers reserved in him under S- 5 of the Con- 
stitution Act no time limit has been prescribed in the Act. The 

!! • ordinance passed under S- 5 by His Highness 

hac *^bc Statute Book and 

ot been repealed by the authority promnlgaring the same. 

been Agents Ordinance, (8 of 2005) having 

and under S. 5 of the Constitution Act was still in force 

if repealed. 

2006 ii/, S'! 0/-S> Masha, 

?.«' 2005) S,9(3)-Ord6r of 

^ pecial Judge Revision against, is competent. 

the same^ S. 9 (3) of the Ordinance is almost 

'revision’ is uspH Criminal P. C., and though the word 

competent against an" of them, a revision application is 

in as mnch as sub s acquittal passed by the Special Judge, 

call for and exam:n,>'^ .u ^ empowers the reviewing judge to 

Judge for the Durnn,* of any proceeding before the 

legality or propriety nf ^^^isfying himself as to the correctness, 
passed. ^ ^^y uuding, sentence or ord^r recorded or 

hnemy Agent Ordinance tR nf 
(gainst order of acquittal bv Rn • 2005), 

powers of — Only retrial 
S. 439). ^ e«»al can be ordered. 

While hearing a revision application under S. 9 (3), a Re- 


S. 9 (3) — Revision 
- Reviewing Judge, 
(Cr. P. C. (1898), 
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\'ic\ving Judge can- by virtue of S- 9 (2) of the Ordinance, exercise 
only those powers as ate enumerated in S* 439) Criminal P. C. 
Under S- 439 (4) the High Court is not authorised to convert a 
finding of acquittal into one of conviction- The only order which 
the Reviewing Judge can, therefore, pass, when he makes his mind 
to accept the revision petition, is to order a retrial. 

Anno. Cr. P. C. S. 439 N. 13. 

State, y. Cr- Ab- Majid & Ori C;. Revn^ No, 36 of 2006 Dl- 31 
Jeth 2007. AIR 1952 Jd^K 41 (H. C.J 5. B. 

Jammu and Kashmir Essential Supplies (Temporary Powers) 
Ordinance (2003), S. 2 (b) — ‘Export^ meaning of — (Words and 
Phrases). 


‘Export’ as defined in S. 2 (b) of the Ordinance has been 
us. d in a wider sense and it includes movement from one part of 
die State to another. 

Teh Chand Nanda 12. State of JeSK, Writ Petition No, 64 of 1955 
Di- 2-1-1956. AIR 1956 JeSK 26 (H. C.) D. B. 


Jammu and Kashmir Essential Supplies (Temporary Powers) 

— Notification under, dated 26-10-1955 
of India, Arts. 13, 19, 305) — (Con- 
Jammu and Kashmir) Order, (1954), 


Ordinance (2003), S. 3 
Validity (Constitution 
stitution Application to 
Para 4 (d) ), 

Both S. 3(1) of the 

the Government under it 


Ordinance and the Notification issued by 
are valid and restrictions imposed by them 
are reasonable within tlie meaning of Art. 19(6) of the Constitution- 

Urd:r the impugned Ordinance and the Notification no 
rcsrrictions ha\c been placed on the business of supplying milk to 
the Military in Paramulla or Srinagar. All that has been done is 
to prohibit the rr.ovement of milk from the province of Jamniu to 
the province of Kashmir in order to maintain the supply of nuUf 
in Jammu Province at a fair price. What has bet n done sppears to 
I e more a limitaion on the provisions relating to trade, commerce 
. nd intercourse contained in Part XIII of the Constitution than an 

infi ingcmt'nt of Art- 19(l)(g) and this linitation is permissible under 

Act- 3,. 5 of the Constitution 

The word ‘prolubiting’ as us:d in S. 3(1) of the Ordinance is 
net repugnant to the Constitution, as the words ‘reasonable 
as used in CI-(6) of Art. 14 would include total stoppage, 1954 SC 46o 
(AIR V. 41) and 1951 All 237, Reb on. 

A reference to the provisions of the Ordinance would also sho^ 
chat a contravention of the Notification w’ould be punishable under 

S. 7 of the Ordinarce. The Notification is clearly covered by 
term ‘existing law’ as used in Art. 19(6). It is also within tnc 
definition of law as contained in Art. 13(3)(b) of the Constitution* 
While under paragraph 4(d) of the Constitution (Application 
Jammu and Kashm.r) Order, 1954 for a period of five years 
the commencement of the order the words ‘reasonable rcstrictio 
occurring in Cis. 2 3, 4 and 5 of Article 19 are to be construed a 
meaniag such restrictions as the appropriate Legislaturedee 
reasonable, Clause (6) of Art. 19 is subject to no such 
and, therefore, it js for the High Court to pronounce whether t 
restrictions imposed by the Ordinance and the Notification impos 
issued under it are reasonable or not. , , . 

In the circumstances if this case the burden of showing t 
the Notification issued by the Government is unreasonable is on 
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petitioner and the facts of this case did not show that the order 
contained in the notificaticn is reasonable on tlie face of it. Case 
law Ref. 

Anno. AIR Coti.. Const, of India, Art. 19 N. 20. 24, 77, 82; Art. 13 
N. 2. 2b. 

Cases Referred 

AIR 1950 SC 163 : 1930 SCR 566 (SC) 

1951 SC 118 : 1250 SCR 759 (SC) 

1952 SC 115 : 1952 SCR 572 (SC) 

1952 Mad 565 : ILR 1952 Mad 957 
1954 SC 465:1954 CRI LJ 1322 (SC) 

1951 All 257: ILR 1951 All 269 (FB) 

1951 SC 41 : 1950 SCR 869 (SC) 

1952 Cal 502:55 Cal WN 686 
1954 SC 224 : 1954 SCR 803 (SC 
1954 SC 788:1955 SCR 707 (SC) 

(1919) 249 US 152 : 63 LAW ED 527 

T. C. Nanda V- State, Writ Petn- No. 64 of 1955 D!~ 2-1-1956. 
air 1956 JeSK 26 (H. C.) D- B. 

Jammu and Kashmir Essential Supplies (Temporary Powers) 
Ordinance (2003), S. 3 (1) — Not hit by Part XIII of the Con- 
stitution as being existing law — (Constitution Application to 
Jammu and Kashmir Order (1954), Para 16 (b) (iii) )• 

^ Seb-s. (1) of S- 3 of Mie Oroinance is not bit by any pro- 
vision contained in Part XIII of the Constitution- The Oidinarcc 
was passed in 2003 by the then Ruler under S- 5 of the Janunu 
and Kashmir Constitution Act, 3996- ns it was then in force and 
falls within the phrase '‘existing law as used in Art- 30.5 ( vide 

Art. 366 (1) and Art. 372 rtad with para 16(b) (ii) of the Cons- 
Utution (Application to J-unmu and Kashmir) Order, 1954). 

T. C Nandn V. State of Jc&K. WAt Pet. No. 64 of 2955 Dl~ 
2-1-2956. AIR 2956 JdiK 26 (H.CA D. B. 


J&K Food Offence (Enhanced Penalties) Ordinance (3 of 2006) 
S, 11 Order by Special Magistrate —Appeal to Sessions Judge 
“ Revision to High Court against order in appeal not barred. 

It is only nn order or sentence of a Special Magistrate which 

cannot be revised ui.der S. 11 of the Ordinance, but when once 
an order is passed by the Special Judge in appeal against the 
order of a Special Magistrate, a revision application against such 
an order is not barred by S. 11: AIR 1943 All. 26 Disting. 

No. 87 of 2006 DN 23 Har 2007 

AIR 1952 dc^K 46 (H. C.) S. B. 


"5^®* 08 of 1977), Ss. 5 and 6 - Applicability 

P «earch - (Criminal P C. (1898) Ss. 165 

and 103) -Public Gambling Act (1867), Ss. 5,6). 

1 * which authoriscs the District Superin- 

to hp Search does not provide as to how search has 

vufens of ?h.^^ Section 5(2), Criminal P. C. the pro- 

aoolv ind Code relating to search will 

search in a -nni-A Superintendent of police has to conduct the 

of S. 103 under the general provisions 

of S- 103 

under his 


^ 4 . r-* j ‘ unaer cne general provisions 

s! 103 wnnl/' prepared* in CL (2) 

ler hi <3 nprcr,nal officer conducting the search should 

P supervision, control and direction prepare the 
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inventory of the articles seized during the search. When it has 
been so made the search cannot be held to be not one according 
to law in as much as the list was not in the hand - writing of the 
District Superintendent of Police. 

If on the other hand the search was not conducted under 
the direct supervision and control of the District Superintendent 
of Police and he signed the inventory only at a later stage, the 

presumption under S. 6 will not arise as the search was not con- 
ducted according to law. 


Anno. Pub. Gnmling Act. S. 5. N. 4 ; S. 6 N. 1 ; Criminal P. C 
S. 165 N. 1, 12 ; S. 103 N. 16. 


The State V- Siijan Singh (S Qrs' Acquittal Appeal No- 1 of 2010 
Dl- 9-9-53. AIR 1954 Jc&K 28 (H. C.) D- B. 

Jammu and Kashmir High Court Rules and Orders, Vol, III, 
R. 16 Valuation for appeal — Suit for pre-emption of house 

In a suit for pre-emfition of a house, forum of appeal is not 
determined by the value of property put in the plaint but by the 
price determined by the trial Court. 

AIR 1925 Lah 41, 1936 Lah 133, Distinguished. 

First Appeals Nos- 53 and 1 of 2001. Mohd Sadiq (& Ors V. Jamal 
Soofi d2 Ors. AIR 1952 Jc&K 19 (H. C.) D. B. 

Jammu and Kashmir Ordinance (VIII (8) of 20061 S. 11 — 
Power of High Courts under S. 561 - A Criminal P. C. not 

taken away 


All that has been taken away from the High Court is the 
power of revision and nothing more, and the High Court has got 
powers to see if substantial! justice is done in a cese started under 
the provisions of the ordinance. 

AIR 1946 P.C. 169 and AIR 1943 Pat 18 disting. 

c7. N. Kaul V. Stat?. Cr. Misc. Appln- No. 14 of 2008 decided on 
20 Bhadoon 2008, AIR 2952 Jc&K 2 (H. C.) D. B. 

Jammu and Kashmir Restitution of Mortgaged Property Act, 
Ss. 2, 5 — ‘To all mortgages of immovable property/’ 

The Act applies to thos6 mortgages only in which possession 
has parsed from the mortgagor to the mortgagee or in which sale 
of the mortgaged property is sought, by an order of the Court- If. 
the mortgagee under a simple mortgage does not enforce his right 
of bringing the property to sale and seeks only a simple money 
decree, the provisions of the Act can with no stretch of imagina- 
tion apply to such a case- 

AIR 1922 Nag 98; 1932 Pat 360 and 1 All 240 (FB), Reh on 

Hari Singh <£ Anr. L- Dina Nath Mahajan- 2nd appeal No. 
of 2009 Dl- 1-6-1955. AIR 1954 J<&K 14 (H- CJ D. B. 

Jammu and Kashmir Right of Prior Purchase Act (1933)- Ss.l4 
and 15 — Words “agricultural land'’ in Section 14 include* 
agricultural land in village and also in urban area — “Immovable 
Property” does not include agricultural land. 

The woids “agricultural land” occurring in Sec* 14 include 
agricuhural land in an equally clear that the expression “immovable 
property” in this section does not include agricultural land* It follo''^® 
that on the literal construction of the section the owners ot 
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continguous properties have no right of pre-emption in respect of 
agricultural land wherever it may he situated. The words ‘immovable 
property in Ss. 14 and 15 were not intended by the fram?rs of the 
Act to include agricultural land. Having provided by Section 14 that 
agricultural land, rcgareless of its situation, can be the subject of 
pre-emption by the four classes of persons therein mentioned i*: could 
not have intended that such land should be again provided for in 
S. 15 and the right of prior purchase given to quite a different 
set of persons. 

Sultan Sofi Ors V. Shaban Sofi & Or5. Appeal No. 7 of 1951 
Dl~ 18-6-1951 • AIR 1952 J<£K 20 (Board of Judicial Advisers) 

Jammu and Kashmir State Evacuees’ (Administration of Property) 
Act (2006), S, 2 (a) — Allottee is not a licenses — (P. T. Act 

(1882), S. 105). 

The position or in allottee under J. & K* State Evacuees 
(Administration of Property) Act (2006) is quite different to that 
of the lessic. An allottee is merely a licensee 1951 Punj 327 and 
1954 Punj 165 Rel. on. 

Anno ; AIR Com- T. P. Act, S. 105, N. 14. 

Gian Kaur d5 Ors V. P. R. 0. & Anr, Writ Petns. Nos. 255, 289 
and 304 of 2011 Dh9-3J956. AIR 1956 JcQK 33 (H. C ) F. B. 

Jammu and Kashmir State Evacuees’ (Administration of Property) 
(2006). S. 10 (1), Proviso — Cancellation of allotment not 
oy Custodian but by Provincial Rehabilitation Officer — Proviso 
to S. 10 (1) cannot be invoked- 

The proviso is added to S. 10 (1) and therefore it will appy 
to the p“Ov sions of S- 10 (1) alone and would not be read as an 
independent provison of the Act. That being so the proviso to S.lO(l) 
cannor be invoked where the allotment is cancelled not by the 
Custodian but by the Provincial Rehabilitation Officer as the word 
allotment occuring therein is to be read ejusdem generis with the 
previous context, i. e : cancellation of the allotment by the Custodian. 

Gian Kaur (3 Ors V. PRO <3 Anr. Writ Petns. Nos. 255, 289 and 
304 of 2011 Dl- 9-3-1956. AIR 1956 J&K 33 (H. C.) F. B, 

Judgment — appealable cases — should opine on all the important 

points. 


Court should pronounce its opinion on all important points 
involved in the case. 

Anno. C. P. C ; 0. 20, R. 4 N. 6. 

Zar/sar & Ors- Rev. 1st appeal No. 23 of 
2008 D/. 5-4-1954. AIR 1954 J&K 44 (H. C.) S, B. 

— judgment in cases which are separate 

law nnr , ®‘*‘*“®**d <eparately — practice neither warranted by 
law nor by any consideration of convenience. 

Tudee Procedure adopted by the learned Sessions 

and wherein ^ ^ judgments in cases which are separate 

all pmner Thi. V conducted separately, is not at 

c'JnTenTence 

contributing to speed? d^l ^ type of judgments far from 

together facts in the a lot of time in trying 

iabynnthine mess in which ihe appeals are 


cast by adopting such a procedure. In case of every separate trial 
scp.irate jucli^.’nciiC should be passed. ^ 

AIR 192(t All. 7- ; 

1928 Ca]. 230 referred to. 

CrhniW Revision No. 
i77 (H‘ C-) Sniffle Bench- 


40 of 2006, 8 J&K LR 


Judgment - 

— value of 


On 


construction of by the author of his own judgment 
real or expressed intention — relevance of. 


a 


of the Tud‘Se*^nn?'° construction of the judgment the real intention 

real intention ^ ? expressed intention is opposed to the 

tlie real intentin^n rh > intention corresponds to 

the autlior on hi^ m such a cise. the interpretation put by 

Annrc-:.,". 'c; a "20 

AlTVst f&K'Jir,, 0-1 Aw.»l No. 3 of 1951 

54 d&iK 23 {Board of Judicinl Advisers)- 

!v^/k ^ J ^ accused and facility of the oresecution case- 


I’llitv Il'dn in/.f,' ‘"^omt'ooco th.it voints to the desira- 

by rfie Board Tr \v^ t‘o:oLig.i examination of die evidence 

of the innockce .hh indicative 

were not lefcrred tn ^^CLis,d and facility of the prosecution c ise, 

the opmion of rhp P bJow and this, m 

('ourts. ^ tlie conclusion arrived at by these 

mfjeSK f\^(n ^ Dl- 18-8-1952. 

^UK UdJ oJcSK 41 (Board of Judicial Advisers) 

Judgment -What is. 

of the th''e^^nn/nt-t must contain a concise statement 

the reasons' for s^ch decSon.^*""”'”'*^’®"' J'^cision thereon and 

Judicial act — what is — 

is a Tu^frHlkhp" Magistrate under the Ordinance 

kt done hv . ‘^^^cutive order. A judicial act is an 

circumstances anrl^' consideration of facts and 

A. I R 1946 Rn liability or affecting the rights of others 

i K- jy46 Bombay 280 referred to, * - - - 

distingu'shed. 

Raj Alias Des Raj and Another Versus 
Revision No- 56 of 2006. 9 Jd^K LR 


Liie ngnrs or otners 

A. L R. 1946 Bombay 533 


M.st Batnl Begum. Criminal 
69 (H. C.) D. B. 


(Circular No. XXXIV) — R. 3- 


Judicial Oaths Rules of 1950 
authority to administer oath. 

only ^ ad ninister oath is vested 

to receive evlrlp^" P-rsons having by consent of the parries authority 

affirmations sha^n'w 'T According to Rule 4 oath or 

tiirmation. shall he made only by witnesses exa.nined before a Court. 


War yarn Singh V. State » Cr. Misc- 
U (H. C.) D. S. 

Judicial or executive proceeding. 


No, 97 of 2005. 8 Jc6K LR 


S. D. M. cook the proceedings a complaint that was mnde to 
him orally by certain tenants of the petitioner. The S. D. M. recorded 
their statements on oath, read these statements over to them and 
then got those statements signed by the deponents. 

Held it was a judicial proceeding. 


Waryam Singh V. State, Cr. Misc. No. 97 of 2005. 8 JdaK LR 

14 (H C,) D. B, 


Judicial Proceedings — S. 4 (i) (n) Cr. P. C. — 

Judicial proceedings include any proceedings in the course of 
which evidence is or may be legally taken on oath. 


Waryam Singh V. State, Cr. Misc. No. 97 of 2005. 8 J&K LR 24 
(H. C.) D. B. 

Jurisdict of Civil and Revenue Courts — Interpretation of terms of 
a grant alleged to confer proprietary rights — Order of His High ness 
on the recommendation made — Value of entry of proprietary interest 
in Revenue records by Revenue anthorities - Sovereign jurisdiction 
of His Highness in all matters relating to State. It is, however, 
open to His Highness to separate his jurisdiction in several matters 

and to exercise it separately* 


The responsibility of interpreting the terms of a graiu 
ultimately rests upon the civil Courc and it is not possible to regard 
His Highness in interpreting the terms of grant as exercising the 
jurisdiction of a Civil Court. 

The responsibility of making a Crown gran“ rests upon the 

Government or upon His Highness in exercise of his gevrnmctal 

functions. And it is not within the province of Revenue and Settlement 

authorities to make Crown grants or to dispose of Crowm rights and 
privileges in land. 

The entry of proprietary interest in Revenue records is good 
enough tor revenue purposes but it is not sufficient by its ow^n force 
to create or extinguish proprietary rights in persons affected by the 

entry .And the order removal of a man’s name from proprietary column 

I®. when accompanied by a consenting statement 

it proprietary interest in the land unless 

Po 1 e to found a valid grant upon the consenting statement. 

tinn ^oubt His Highness is vested with a sovereign jurisdic- 

senarato to the State but it is open to him to 

in several matters and to exercise it 

rnlar inr^la* ^ question of fact in each case what parti- 

cular jurisdiction he is exercising. 

I7ersu^ Wazir Moti Ram & Other Piaroo & Others 

1950 9 rJStK T And Others. Civil Appealsnos. 11 & 12 of 

y d&K L.R. 128 (Board). 

interference in a second appeal, 

® lact. Interference when warranted 

in a seco^nd^artnpa^^' the High Court for interference 
Code. It cin intekre 100 of the Civil Procedure 

With findings on questions of fact only 
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wlion tlic Courts below have committed some error of law or 
p oct-durc and- l^owcver, perverse the findings of the Courts below 
may be they are binding upon the High Court unless they are 
\itiated by any error of misdirection in law. It is, therefore, not 
only pi op r and desirable but it is necessary that when the high 
C (mit ii.terfcr. s with a concurrent finding of the Courts below or 
with the I nding ot a lower appellate Court on a question of fact 
it si ou’d s^^tc in its judgment ti e error of law committed by the 
C OLii'-s Ivlow and tlie reasons for the interference. 

Baor: Nath V- Basantu & Ors, Civil Appeal No- 1947. 7 J&K 
/.R 213 ( ard of rJndicial Advisers) 

Jurisdiction Sovereign jurisdiction of His Highness. 

In all matrets relating to tlie State Open to His Highness 

to separate his jurisdirtion in several matters and to exercise it 
separately. 

No doubt His Hgihness is vested with a sovereign jurisdiction 
in all matters relating to the State but it is open to him to sepa- 
rate his jurisdiction in several matters and to exercise it separately. 
And it is a question of fact in each case what particular jurisdic- 
tion lie is exe cisins. 

Bha^tn c§ Others V. Wazir Moti Ram <£ Others- Piaroo & Others V* 
Wazir Mcti Ram cC Others. Civil Appeals Nos- 22 22 of 2950. 

9 rJeSK LR 228 (Board) 

Kashmir Allan No, 23 promulgated in 1985 — “Lawalad^^ 

Meaning of. 

^ In R. 63 of the standing Order No- 23 of the Revenue- 
Cepartnent which is in English and reproduces the Ailan the 
equivajcit of “Lawalad ’ is not used- It uses the expression 'with- 
out hens and is undoubtedly more in accord with the intention 
underlying the Allan. The word “Lawalad” has been used loosely 
in the Allan, and the intention was that where under the law 
of inheritance a case of escheat arises His Highness will forego 
the right thus accruing to him in favour of the entire body of 
cosharers. It was an act of grace to commemoiate the happy occa- 
sion (,f his Cororation and it could not have been the intention 
of Fis Highness .o deprive any one who but for the Ailan, would 
have been entitled to inherit. Hence the plaintiffs are bound to 
prove tl at a Hindu died not only witliout leaving no issue but 
futher that he left no heir under the Hindu Law so that a case 
of escheat arose ; 12 Moo. Ind. App. 448 (P C.), Rel. on. 

Rassia and F. Lachmi Dass d2 Ors- Appeal No- 2 of 2948 decided 
by the Beard of Judicial Advisers- AIR 2952 JeSK 23 (Board of 
Judicial Advisers) 

Kashmir Civil Service Regulations (General) — Whether have a 

statutory force — nature of rules — For guidance and can be 
changed. 

The Kashmir Civil Service Regulations (General) prima facie 
were ^amed by His Highnesses’ (3ovr. There is nothing to show 
that they were made under the provisions of any statute or that 
they ever received the sanction of His Highness on the basis of 
a legislative enactment. It is not therefore po^sible to give these 
imles a statutory force. No doubt these rules have framed bv the 
Government with some sort of approval by His Highness and they 
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are for the guidance of the Government and are binding upon it 
and cannot be disregarded, but it is one thing to say that the rules 
are binding on the Government and cannot be disregarded and it 
is quite another matter to say that these rules operate as a con^ 
dition precedent to the exercise of the power of the Government 
or of His Highness to dismiss a servant at pleasure- Such rules 
whether framed under a statute’ or independently of it, genenerally 
provide for many details and can.be changed at the wish of the 
Government and they have never been treated on the same foot- 
ing- as the provisions of a statute in restricting the power of the 
Crown to dismiss at pleasure- 

These rules contain solemn pledges and assurances given to 
the services in r*.gaid to security and efficiency of the service and 

they are to be followed in letter and spirit. Any serious violation 

of the rules renders the dismissal wrongful whicli it is the res- 
ponsibility of the Government to set right when the matter is 

brought to their notice by the aggrieved servant- But since these 
rules do not limit in any way the powers ot the dismissal of the 
Governmeiit, it is not open to the Court to treat such wrongful 
disrnisil as void and as of no legal effect and to declare that the 
dism'ssed servant continues in service- 

Shenton V- Smith 1895- A. C. 229 = 69 LJ- P- C- 119, Venkata 
Rao V. Secy, of State AIR 1937 P- C- 31 Rel- 

Anchai Sinf^h Appellant V, Governmentt Appeal No^ 15 of 2949, Dl- 
17-6- 2950- AIR 1951 Jc6K 1 (Board of Judicial Abviser) 

Kashmir Civil Service Rules (General) — Kashmir Regulation I 
(1) of 1991 — Whether after the coming into force^ of regula- 
tion 1 of 1991 the appointments in the civil service, already 
mads by the Government and under it the employment of the 
civil servants before the said regulation being at the pleasure 
of His Highness whether after the regulations the service ren- 
dered at the pleasure of the Government constituted under the 
said regulation. Whether the power cf dismissal at the pleasure 
of His Highness delegated to the Government and whether it 
makes any difference Regarding the legality of the dismissal 
^om service and whether it could only be redressed by_ the 
Government or by His Highness and whether the dismissed 

had any remedy in court - Pleasure of His Highness 
^ t ther absolute or restricted by the provisions of public servant’s 
Unquircs) Act 1977 and by Rule 32 of the Kashmir Civil 
e vice RuKs (General) — Whether the Inrtcr have a statutory 
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nn from service by an order of the Counci 

Servirtkc ^barges, when he. was a member of the Civi 

TDn’IInnf’c holding the pest ot Game Warden, thougl 

as a Lieutenant in the Army from whert 

missal wac Civil Administration — The order of dis 

Rules (Ci>n an enquiry under the Kashmir Civil Servict 

His. Highness whicl 

review anH ^ Thereafter various other proceedings by way o 
after the reconsideration and mercy — Five year 

that Hi'm' civil suit instituted for a declaratioi 

irm ^ ^oid and ineffectual and that he wa 

anH Service of the State and therefore entitled to his pa; 

consequential damages for the wrongful dismissal — Suit dismissei 
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fol’o^ ed by appeal to the Board of Judicial Advisers, the order of 
dismissal challenged on the ground that it was not preceded bvan 
A under the Public Servants (Inquiries) Act 1977 and that 
the inquiry was made und r the Kashmir Civil Service Rules 
(General) which was a farce as it did not afford sufficient or proper 
op^rtunity to clear hi nself of the charges of which he was found 
guilty and Kashmir Civil Service Rules (General) had the force of 
law and an order of dimissal in contravention of the Act ai^ the 
Rules was void and ineffective. Even if his service was at the 
pleasure of His Highness unrestricted by any statute, it was not 
at the pleasure of (Ms Highnesses (Government which could only 
dismiss him after following the Rules, and his wrongful dismissal 
by the Government though affirmed in appeal by His Highness did 
not tantamount to a dismissal by His Highness in the exercise of 
his pleasure. The High Court on the original side found that the 
appellant had^ not been given adequate opportunity of being per- 
sonally heard in his defence and in the action that was ultimately 
taken against him there were included counts of which he wag 
never charged and was contrary to the spirit and letter of Rule 
3? of Kashmir Civil Service Rules (General) and therefore the 
disris'^al from service was wrongful and illegal. These findings were 
affirmed in appeal by the High Court on the Appellate side. The 
Board of Judii ial Advisers held these findings to be correct though 
challenged before it — The Board confined itself to the question as 
to what relief, if any the appellant was entitled on these facts. 


(i) He'd — that before the coming into force of Regulation 1(1), 
of 1991, the Civivil employment was at the pleasure of his Hign- 
ness- After the Regulation came into force all future appointment 
in the civil service of the State should be deemed to be appoint- 
ments made by the (Government and und r it. And all members 
of the State already employed on the date when R gulation came 
in:o force s'^ ould also be deemed to be holding their appointments 
under the Government, whatever may be the origin of the service 
of the appellant by virtue of the Regulation I (1) of 1991 it *1*® 

came to be under the (Government by operation of the Regulation. 

(ii) Held — Before Regulation I (1) of 1991 came into force 
the appellant s service was at the pleasure of His Highness not 
by reason of any prerogative of His Highness but because the 
nature of the appellant’s service was such that public policy tf" 
quired that it must be at the pleasure of the employer and 
the case of the appellant, of His Highness and this was by reason 
of the implied terms of his service and not by reason of any pr«* 
rogative of His Highness- Shenton Vs Smith (1895) A. C. 2^ : 6*' 
L. J. P. C. 119) Rel. 


It follows that when the appellant’s service came under the Govern- 
ment after the Regulation, it had to be at the pleasure of the (Govern- 
ment, by reason of the self same nature of the appellants’ service 

(iii) Held — Distinction no doubt exists in the laws of 
State in regard ^ to the powers of His Highness and the powers of 
His Highnesses’ Government no question of delegation express or 
otherwise of His Highnesses’ power of dimissal to the Council 
arises since the pewer of dismissal does not rest upon anv prero- 
gative of His Highness which has got to be delegated but it rests 
upon the nature of the service whici will remain the same whether 
it is held under His Highness or under the Government. The Board 


dissents from the view that the service of the appellant at the 

• A * f was not at the pleasure of the Government. 
The service of the appellant being at the pleasure of His High- 
nesses ^vernment still the question remains whether his dismissal 
was void or legally ineffective and he still continues in service or 
It was only a wrongful dismissal which could only be redressed by 
the Government or by His Highness and for which the appellant 
has got no remedy in Coart. 

It IS now settled law that even when the service 
IS at the pleasure of the Crown, either by express terms of the 
statute or by reason of the implied terms of the service, in either 
^se the exercise of the pleasure of the Crown may be restricted 

* ^ ^ g ^ A any dismissal from service 

in contravention of the express terms of the Statute applicable to 

a case will be void and legally ineffective and notwithstanding the 

aismiMal the servant would still cantinue in service and may obtain 

a declaration from Court to that effect. Gould Vs Stuart (1896) 

Pr 'o 7 T-r Rangachari V, Secy of State. AIR lv37 

on loi Commissioner of India V. l.M Lall AIR 1948 

y. L. 121 = 75. 1. A. 225. Rel. 

mlo The Public Servants (Inquiries) Act 1977 is an optional 

ill fn Government power in certain circumstances 

m.-.k ^ pubhc inquiry under that Act in regard to alleged 

® servant. But it is not bound to take any 

do 'e. j ^’i consider it proper to 

it U ^he wording of S. 2 of the Act and 

anv treat the provisions of this Act as constituting 

r dismissal which His Highness or 

men M,g Govt, may possess independently of the Act. 

fade were Rules (General) prima 

th.t tL" wSridJ "oehing to .how 

enactment It pn the basis of a legislative 

force. No douht Possible to give these Rules a statutory 

some sort of approval Government with 

of the Givcrnmri^ His Highness and they are for the guidance 

'’“t it is one thJnli are binding on it and cannot be disregarded 
and cannot be disreoarJ^j that rules are binding on tne Government 
that these rules another matter to say 

of the power of * condition precedent to the exercise ' 

a servant at pleasure or of His Highness to dismiss 

or ind. pendently of Si « ” whether framed under a statute 

be changed at the wish** # k ^ details and can 

been treated on the .all., r ■ Government and they have never 
restricting the power of fh°°ri''^ provisions of a statute in 

rules contain so'emn pledoef *^0 dismiss at pleasure. These 

in regard to security anit « • ^s’urances given to the services 
be followed in letter and the_ service and thev are to 

renders the dismissal wronff • u ^ violation of the rules 
Governmert to set/ right responsibility of the 

notice b, the aggrieved servant R.f. ‘® brought to their 

in any way the powers of th» 'j- • these rules do not limit 

not open to the Court to treat of the Government, it is 

as of no legal effect and tr It i dismissal as void and 

ana tc declare that the dismissed servant ^ 


fol’owed by appeal to the Board of Judicial Advisers* the order of 
dismissal challenged on the ground that it was not preceded by an 
inQuiry under the Public Servants (Inquiries) Act 1977 and that 
the inquiry was made und *r the Kashmir Civil Service Rules 
(General) which was a farce as it did not afford sufficient or proper 
opportunity to clear hi nself of chc charges of which he was found 
guilty and Kashmir Civil Service Rules (General) had the force of 
law and an order of dimissal in contravention of the Act and the 
Rules was void and ineffective. Even if his service was at the 
pleasure of His Highness unrestricted by any statute, it was not 
at the pleasure of Highnessc's Government which could only 
dismiss him after lollowing the Rules, and his wrongful dismissal 
by the Government though affirmed in appeal by His Highness did 
not tantamount to a dismissal by His Highness in the exercise of 
his pleasure. The High Court on the original side found thatthe 
appellant had not been given adequate opportunity of being per- 
sonally heard in his defence and in the action that was ultimately 
taken against him there were included counts of which he was 
never charged and was contrary to the spirit and letter of Rule 
3? of Kashmir Civil Service Rules (General) and therefore the 
disris'^al from service was wrongful and illegal. These findings were 
affirmed in appeal by the High Court on the Appellate side. The 
Board of Judic ial Advisers held these findings to be correct though 

it — The Board confined itself to the question as 

any the appellant was entitled on these facts- • 

* 


challenged before 
to what relief, if 

(i) He'd — that before the coming into force of Rcgul^ion 1(1), 

of 1991. the Civivil employment was at the pleasure ot his^ nign- 

- into force all future appointment 

should be deemed to be appoint- 
and ur,d r it. And all^ members 
the date when R gulation came 
to be holding their appointments 
may be the origin of the service 

Regulation I (1) of 1991 it also 


ness. After the Regulation came 
in the civil service of the State 
ments made by the Government 
of the State already employed on 
into force ould also be deemed 
under the Government, whatever 

of the appellant by virtue of the -- --- . , 

came to be under the (Jovernraent by operation of the Regulation 

(ii) Held — Before Regulation I (1) of 1991 came into force 
the appellant’s service was at the pleasure of His Highness no 
by reason of any prerogative of His Highness but because tn 
nature of the appellant's service was such that public policy 
Quired that it must be at the pleasure of the employer and i 
the case of the appellant, of His Highness and this was by reaso 
of the implied terms of his service and not by reason of pr 
rogative of His Highness. Shenton Vs Smith (1895) A- C- 229 : o * 
L. J. P. C. 119) Rel. 

It follows that when the appellant's service came under rhe 
ment after the Regulation, it had to be at the pleasure of the Ciove 
ment. by reason of the self same nature of the appellants service 

(iii) Held — Distinction no doubt exists in the laws of tbc 

State in regard to the powers of His Highness and the P®^^ ^ 
His Highnesses’ Government no question of delegation M 

otherwise of His Highnesses* power of dimissal to the ^ 

arises since the pDwer of dismissal does not rest upon anv .P®* ^ 

gative of His Highness which has got to be delegated but 

upon the nature of the service whic i will remain the same wn^ i 

it is held under His Highness or under the Government- The oo 



dissents ^om tlie_ view that the service of the appellant at the 
time of his dismissal was not at the pleasure of the Government. 
The service of the appellant being at the pleasure of His High- 
nesses ^vernment still the question remains whether his dismissal 
was void or legally inef> ctive and he still continues in service or 
It was only a wrongful dismissal which could only be redressed by 

the Government or by His Highness and for which the appellant 
nas got no remedy in Court. 


(iv) Held It is now settled law that even when the ser\'ice 
IS at the pleasure of the Crown, either bv express terms of the 
statute or by reason of the implied terms of the service, in either 
^se the exercise of the pleasure of the Crown may he restricted 

any dismissal from service 
in contravention of the express terms of the Statute applicable to 

a case will be void and legally ir.e Tecrive and notwithstanding the 

dismissal the servant would still cantinue in service and may obtain 

a declaration from Court to that effect. Gould Vs Stuart (1896) 

p ’r 'o 7 tiT ^ Rangachari V, Secy of State. AIR Iv 37 

P r 101 Commissioner of India V. LM Lall AIR IQ-IH 

G. 121 = 75. I. A. 225. Rel. 


Held The Public Servants (Inquiries) Act 1977 is an optional 
e wtiich gives the Government power in certain circumstances 


(v) 

yovernment power in certain circumstances 
mioU ^ public inquiry under rhat Act in regard ro alleged 

acSn i ro mke any 

it is wording of S. 2 of the Act and 

anv restriJnnn^ ^ treat the provisions of this Act as constituting 

which Hif r dismissal which His Highness or 

rtis Crovt. may possess independently of rhe Act. 

facie were framprl^K^ Rules (General) prima 

that they wer^ Highness Govt. There is nothing to show 

ever received “ Provisions of any statute or that they 

enactment It is Highness on the basis of a legislative 

force. No doubt rhpcp P''ssible to give these Rules a statutory 

some sort of aporoval V* Government with 

the they are for the guidance 

it is one thine brndmg on it and cannot be disregarded 

cannot be f ^ rules are binding on tne Government 

that these rules quite another matter to say 

of the power of ® condition precedent to the exercise 

a servant at pleasure or of His Highness to dismiss 

or ird peiidently of it d ^ whether framed under a statute 

he chanjjed at the wish^^<^ Provide for many details and can 
been treated on the sam i • Government and they have never 
restricting the power provisions of a statute in 

rules conrain solemn ple^Jp ^'J^wn to dismiss at pleasure. These 

in regard ro security assurances given to the services 

he followed in letter an^ ^Jbciency of the service and they are to 
J^nders the dismissal v^roncinV^' serious violation of the rules 

Governmei t to set. right thi is responsibility of the 

notice h. t7e aggrieved servant matter is brought to their 
“"y way the powers of tVl 

open to the Court to tril. of the Government, it is 

as of no legal effect and tr wrongful dismissal as void and 

declare that the dismissed servant 


continues in service — 


Shcnton V- Smith- 1895 A. C. 229 69 L. J. P. C- 119. 

Venkata Rao vs- Sccy of State AIR 1937 P- C. 310 Reid. 

(vii) Held — The question as to whether the dismissal of 
the appellant was made by His Highness personally or by His 
Government is not of any moment if the service of the appellant 
was in fact at the pleasure of His Highness or His Govt. It is 
immaterial who terminated the service or how it was terminated 
because if the service is at pleasure no matter how it is terminated. 
The appellant cannot get a declaration that he still continues in 
service against the wishes of His Highness or His Government. 

(viii) Held — The order of the dismissal of the appeal by 
His Highness in a case of wrongful dismissal by the Council of a 
servant can be taken in fact and in law as an exercise of the 
pleasure of His Highness. The principles in Ranaga Chari V. Secy. 
of State AIR 1937 P- C- 27 — Suraj Narain Anand V. N. W. F* 
P. AIR 1942 F. C- 3 “ held not appMcable to His Highness who 

is the repository of all judicial, executive and legislative authority 
and who can lay dnvn such procedure as he likes for the ex- 
pression of his pleasure. In deciding appeal against the orders of 
Ills Council in cases of wrongful dismissal His Highness exercises a 
plenary and complete jurisdiction in exercise of all his powers and 
his order in these circumstances must be taken to be in the exer- 
cise of all his powers 


Held — The claim for arrears of pay or for compensation or 

damages tor wrongful dismissal is equally untenable High 

Commissioner of India v- I M- Lai AIR 1948 P. C. 121^75. LA: 
225 and Halsbury Laws of England (Halisham Edn) Vols. VI and 
IX at p. 608, para 782 and P- 692 para 1177 — — Reid. 

Anchal Sin^li Appelant Vs Government Appeal No- 15 Of 

2949 — Dl‘ 27- 6- 1950- AIR 1952 JeSK L {Board of Judicial 
Advisers)- 

Kashmir Civil Service Rules 'General), 1939 — An oflBcer di** 
missed under Rules may question the legality of dismissal in a 
Civil court — Remedies under Rules must be exhausted before 
approaching Civil Court — Order of His Highness passed ijj 
appeal, revision or otherwise cannot be challenged in a Civil 
Court. 

An officer as contemplated in the Kashmir Civil Service 
Rules (General) is not liable to dismissal from service at the pleasure 
of the Government and if dismissed, he has a remedy by way of 
questioning the legality of dismissal in a civil suit. It may, how- 
ever, be noted that before an officer has a cause of action m a 
Civil Court, he must exhaust the remedies as provided for under 
the Rules. If the pursuit of the remedies takes the officer ultimately 
to His Highness by w^ay of appeal, revision or otherwise, an order 
passed by His Highness cannot be challenged in a Civil Court. It 
is not meant that the powers of His Highness are exhausted by 
such an order made in accordance with a procedure laid down in 
Rules. But the inherent powers of His Highness are indistinguish- 
able and his order cannot be challenged in a Civil Court. 

Major Anchal Singh Plaintiff V. His Highness' Government Defen^^^ 
Original Case No- 7 of 2002. 6 Jc^K LR Page 21 (H.C.) F,B- 

Ed. Note .....reversed in 1951 J& K I by Board of Judicial 

vAdvisers. 
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Ka»hmir Civil Secvice Rules (1939 ) ~ Whether law within the 
meaning of Article 13 Constitution of Indin. 

The term ‘law’ means rule of conduct enforceable in a Court 
of law. In order that a rule should be designated as law it must 
be established that it has the foice of law. 

The amendment to S. 4 (1) (b) of Sri Pratap J. and K. Con- 
solidation Act places the Kashmir Civil Service Rules (1938) on 
d.e same footing as existing law enforceable bv the State Courts. 
Hence the Kashmir Civil Service Rules (1939)’ are laws for the 

applied to the State of Jammu and Kashmir 
AIR 1951 J&K 1 dissented from. 

Anno. AIR Com. Const, of India. Art. 13 N. 2- 

Gh. Rasul V. State, Misc. Apoln- No. 23 of 1955 D/- 27- 9- 1955 
air 1956 J(£K 17 {H. C.) F. B. 

Kashmir Civil Service Rules (General), 1939— Rules binding on 

Government — 


Rules are binding on the officer as well as the Government. 
Ihe (jovernment may have the power to change the Rules, hut it 
IS obviously inequitable and unjust to hold that, whether changed 
or not, they hind only one party, namely the officer, and not the 
Other pirty, namely ti e Government. 


Mij/or Anchal Singh Plain'iff P. His Highness Government defendant 
Original Case A o. 7. of 2002 5 Jd}K LR page 21 (H. C.) Full Bench, 

Reversed in 1951 J&K I by Board of Judicial Advisers. 

Land Acquisition Act (X of 1990) Section 18- State acquising 
land in exchange from a Jagirdar under Council Resolution — 
rormalities under section 4 and 7 not complied with - Whether 
rerererce under section 18 competent. 

Held that proceedings as concciv'i'd on behalf of the State 

were not compulsory acquisition proceedings ro attract the provi- 

-1 Land Acquisition Act. What was contemplated was 

tho j open exchange by private prety between the State and 

nnf t provisions of the Land Acquisition Act could 

not come mto play. 


7 J(SK LR 89 (H. C.) D. 

Land Alienation Art ( V 
possession of land k,? h-u ^ ^ \ ^ 
was not a render 


Dar , Civil 1st Appeal No. 22 Of 

B. 


of 1995 ) — Section A — Suit for 
as not a Star ~ 'u* v‘^"aer on the ground that the vendee 
— Vendee m ^ or an agriculturist and that sale was void 

Officer before , of the requisite certificate from a Revenue 

on some ground ^ Certificate was cancelled 

Civil Court De* subsequently restored on the strength of a 
Vendee in to the effe..t — At the hearing of the suit the 

vender that Certificate — — No plea taken by the 

the sale deed obt ^ ^ Land Alienation Act, 

wa.s a Stare subic^t^^^d ^ vendee cannot be upheld unless he 
prjv>erry in ciiii- agriculturist when he purchased the 

> suit — Suit dismissed. 

^ ^ misconceived and was riglitly dismissed. 

Of t948'—8^<J^K Anant Singh Civil Appeal No- 4 

^7 (Board of Judicial Advisers) 
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Land Alienation Act (V of 1995)-Section« 4 and 5-Declara- 

tory decree passed by a Civil Court to the effect that the defendant 
was a btate subject and an agriculturist Plaintiff being not 

a party to the decree— Decree obtained against the State operates 

as res -judicata. 

Hela that sections 4 and 5 of the State Lands Alienation 
Act, weie enacted by the State for the protection of a class of 
Its suhj’crs, the underlying policy being to prevent the passing of 
agricu tui.il lands to persons who are not State subjects or are out- 
side the agricuUural community. Normally it is the State who would 
contest the claim of a person to have that status* In any suiti 
therefore, vvhich may he brought by or against the State in which 
tiic status of a person claiming to be a State Subject and an agri- 
culturist is in issue the State represents the entire community for 
vyhose benefiit sections 4 and 5 had been enacted* In such a case 
the State represents all interests which would be effected by the 
result of the suit. In the absence of fraud or collusion the decree 
passed in such a suit will he binding not only upon the State but 
all those persons who were represented by the State* Though the 
judgment is not a judgment in rem so as to be binding on the 
whole world it will ncvethelcss bind a limmited class of the public* ■ 
namely, those who had an interest in the determination of the 
question whether the person concerned is a State subject and an 
agriculturist. 

Dewan Anand Kumar Madan Versus Bhai Anant Singh Civil Appeal 
No. 5 Of 1948 8 tJ<£K LR 47 (Board of Judicial Advisers) 

Land Alienation Act (V of 1996)— Section 26 subsection (2) —An 
agriculturist alienated land to nonagriculturist — The vendee filed 
suit for declaration of title by adverse possession and obtained 
collusively consent decree- Wazir Wazarat applied to District 
Judge for revision of the decree being contrary to the provisions 
of the Act — District Judge rejected application holding that revision 
from consent decree lies to High Court and not to District Judge* 

Held that the expression “such deer ees” in section 26 (2) 
means the particular decree which is in question and if an appeal 
would not lie from the particular decree by reason of the fact that 
it was consent decree and therefore not appealable under C* P. C* 
then it is a case in which the application for revision would 
not to the District Judge but to the High Court* 

AIR 1937 Lah* 33 followed. 

Chief Revenue Officer Poonch, VIS Illahi Bux <£ Anr. Civil Pevman'^ 
Nos. 45, 46 <£ 47 of 2004, 7 JSlK LR 118 (H\ C.) D. B. 

Landlord and Tenant (Jammu & Kashmir) — Ejectment of tenant 
on ground that plaintiff requires land bona fide for personal 
cultivation — Facts to be proved. 

In a suit for ejectment of a tenant on the ground that the 
plaintiff requires the land bona fide for personal cultivation* it 
necessary for the trial Court to find out whether the plaintiff 
in cultivating possession of any land and if so* to what extent* 

If it is found that the plaintiff has already 17 kanals of Abi or 

33 Kanals of Khushki, then he is out of Court and cannot seek 
ejectment of the tenant on the ground that he needs the land for 

cultivating it peisonally but in case it is found that the ydaintirr 

is not in possession of any land then enquiry has to be made 
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whether he bona hdc requires the land for cultivating it personally. 
It will further be necessary to give a clear finding in regard to 
compensation claimed by the defendant. 


There mere tact that a person is advanced in age and has 
retired from service should not be considered to be a disqualih- 
cation for cultivating the land personally. A person may not be 
able to attend to all the details of cultivation personally. What 
is required is that he should engage himself personally in the cul- 
tivation of land and for that purpose he may get the assistance of 
his other relations and friends and with their help discharge the 
various details of work connected with the cultivation of land. 


The mtre fact tliat the plaintiff is residing at some distance 
from the land w^ould not be sufficient circumstance to hold that he 
is not prepared to till the land personally. He may shift to the 
land during the time when it is to be cultivated and then return 
to his house, which is a few miles away, when his 
no n'lOre required on the land- 


presence is 


^mad Butt V. Sadiq A^ajar cS Oj's. Rev- 2>t appeal No. 41 of 2010 
DI-U~J2~53. air 1954 J(£K 58 (H-C.) C. J- 

Landlord and tenant — Relationship of 

The partition is a trasfer of property within the meaning 

01 ot'ction 5 and Section 109 as it has been held to be a miscure 

of surrender and a ccnvcnance of rigiit in a piopertv. 

The defendant had by virtue of a rent deed taken on lease 

a small house from the plaintiff. This house was the part of some 

Property which was owned by favour persons including the 

plaintiff. These persons who were related to each other as brother 

effected a partition of their joint property and this house 

Which was rented out to the defendant fell to the lot of other 
three persons. 


rla ^ rights of realizing rent or ejecting the defen- 

^ n which were possessed by the plaintiff' once had ceased to 

\ concerned and tliose rights were now vested 

co-sharers to w'hen tlie exclusive ownership had been trans- 

thp 1 On the dare of transfer -in this case partition) 

plaintiff tenant ceased to exist between the 

from ol defendant therefore the defendan c was not debarred 

bound by any relationship of 
f biralev's T s'o far as he and the plaintiff were concerned. 

Anno. T d ?' ^**^cd with approval. 

p, * ' ^ct, S. 5 N. 4 ; Evidence Act, Section 116 N. 9 

2008 AIR 7 QCT 2nd Appeal No. 94 of 2007, D/~ 26th Poh 

I A P 

Land belong^nc 1996) — Sections 133 and 139^ 

pasture only— I a»iH Plaintiffs having a right of 

under permission of cultivation by the defendant 

Court to the effert* u ^ proprietor— Suit for declaration in a civil 
using the said lunA plaintiff had a perpetual right of 

Neld that th ** ~ Whether suit cognizable, 

alleged proDri ave claimed the relief of declaration 

justification) in ord ^i^hts in themiselvcs (without the slightest 

er to take the case nut of the terms and scope 


of section 133 of tK t j ^ terms and scope 

I'or contemplate a a Land Revenue Act, which apparently docs 

declaratory relief being granted by the levenue 
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authorities. No party can claim a declaratory relief as of right 
and the civil Court, assuming it has jurisdiction will do well to 
refuse to grant it in a case such as this where the plaintiffs on 
their showing have rushed to the civil Court before actual inter- 
ference with their alleged possession and without impleading the 
Government whose rights are substantially involved in the contro- 
versy between the parties. The Board are of opinion that in any 
view ot the case the plaintiffs suit was misconceived and was 
rightly di'missed. 

Faqir Sinf^h V. Basawa Singh <3 Ors^ Civil Appeal No. 5 Of 1947, 
7 J<£K LR 236 (Board of Judicial Advisers) 

Land Revenue Act (XII of 1996) — Section 139 (2) (xvii) 

Claim for partition of estate — Question of title. 

It is well settled that an order, in partition proceedings 
leaving open to the aggrieved party a right to seek his remedy 
in other Courts- made by a revenue ofificicer in his capacity as a 
revenue officer and not in his capacity as a Court, cannot bir a 
civil suit on a question of title, whether such a suit is brought 
immediately after passing of the order or before the partition pro- 
ceedings had commenced or it is brought after the partition 
proceedings had advanced to a certain stage or even when they 
had been completed. 

Jarnadar Rajwali Khan <3 Ors^ (Pltff. Appits) Versus Hayat AH 
Khan <3 Ors- (Defdt, Respdts) Civil Appeal No. 14 Of 1945. 6 
J<3K LR page 166 {Board of Judicial Advisers) 

Land Revenue Act (XII of 1996) Section 139(2) (XV)— Property sold 

by Rtveuue Courts for arrears of land revenue Sale confirmed 

and possession delivered to the auction purchaser Irregularities 

and illegalities in the conduct of sale — Plea of fraud raised but 
not proved — Whether a suit for recovery of possession in the Civil 
Court barred. 

Held that a suit in the Civil Court would lie only on the 
ground that the Revenue Courts had no jurisdiction at all to pro- 
ceed with the matter and had assumed jurisdiction when it did 
not exist. But in the other event, namely, where they have acted 
wrongly in the exercise of jurisdiction which vested in themfi^'a 
separate suit in the Civil Courts would not lie. 

I. L. 25 Cal. page 833 and 876, AIR 1935, Pat. 490. AIR 1938 
Lah. 198 AIR 1943. All. 282- AIR 1936 Cal. 138 distinguished- 

Rajhumar V- His Highness Govt. Civil Ilnd Appeal No- 343 Of 2002, 

7 J3K LR 26 (H. C.). D. B. 

Land Revenue Regulation 1980— S. 130— Revenue Circular Vol. 
IP. 215. 

Revenue Circular Vol. I P. 215 declares assami right to be fully 
heritable though not transferable and subject to the ordinary rules 
of inheri tance according to Hindu Law. This is expressly provided 
in the Land Revenue Regulation of 1980 section 13J. 

Pf. Janki Nath ApvL V. Sati Mali & Orj Civil Appeal No- 24 Of 
1947 6 J&cK LR 138 (Board Of Judicial Advisers) 

l^egitimacy — Date of birth and not date of conception is the basis 
of legitimacy. 

Held that section 112 of the Evidence Act adopts the date 


s 



of birth and not the date of conception as the basis of logtimacy 
and provides that birth during the continuance of a valid marriage 
is conclusive proof of legitimacy. Bm before snrh n rnnrinsive 
presumption can he drawn it must be shown that there was o valid 
marriage subsisting between the parties at the time of the birth- 

Atta Mohd R Fida Mohammad Civil llnd Appeal No. 1 Of 2003 in 
Forma P-Auperis 7 JdiK LR 99. (H- C.)D- B. 

Law— what is— - 

The term law means rule of conduct enforceable in a Court 
ot law. In order that a rule should be designated as law it must 
be established that it has the force of law. 


Gh-^asid ]2 State Misc- Applr,. No> 23 of 1955 01-21-9-1955 AIR 

1956 Jc^K 17 (H. C.; F. B. 

Lease and license compared. 

In a lease there is a transfer of interest in property whereas 
in licence no estate in property passes and it can be revoked at 
any time- 

Anno :A1R Com. T. P. Act* S. 105, N- 13. 

Gian Kaur <£ ors Pro cQ am Writ PetnSt Nos> 255, 289 and 304 of 
2011 D/-9-3-7956 AIR 1956 J<£K 33 (H. C.)F^ B. 

Lease— on construction of the document with attendant circumstances 
- whether falling within the definition of lease. 

Held that the word Bainama taken with the other terms such 

as Nazrana and Haq Maurus leads to the conclusion that the deed 

has been inartisticaily drawn up and amounts to no more than a 

transfer by the proprietor of a right to enjoy ther property in 

dispute. The terms of the document clearly tall within t!ie defini- 
tion of lease. 

S/ianfear V. S. Gobind Singh- Civil Appeal No- 3 Of 1941, 7 
wcoK LR 224 (Board of Judicial Advisers) 

t*"*" - S. 22 Read with S. 64 J&K Constitution Act 

vyo High Court has power of superintendence over the Court of 

Rent Controller 


Under S. 46 of the J&K Constitution Act read with S. 22 of 
over r Patent, the High Court has power of superintendence 
Ad which it has rovisional or appellate jurisdiction, 

crapow Houses and Shops Rent Control Acc> 2009. Sub-s. (5) 

llistrict'^1 A Court to hear revisions from an order of the 

it can e Passed in appeal against the order of the Controller 
as well superinttndance over the Court of the Controller 


Ti * 

ly superintendence sliould be exercised very sparing- 

j cases where a party is likely to suffer 

stand order of the Court is allowed to 

of sllDe^ln^f .?4 another remedy open to a party the power 

and rherefo^d^"?* ^^igh Court cannot ordinarily be invoked 

in a cas- ® passed by the Rent Controller 

have •. r.dk^ . appealable and the aggrieved party would then 

interfere wlrld” rectified the High Court will, not 

liodhra! y "iterlocutory order passed by this authority.-. 

U. GiAcharandas GtvU Revn- No- 103 of 2010 D\- 10- 2- 54. 


54- AIR 1955 Jc&K 29 (H. C.) D. B. 


Occupancy rights transferred by a deed of sale 


— Suit 
on 2- 


rcgis- 

would 


LIMITATION 

deed dated 29- 11- 1994 — Sale deed registered on 2-1-1995 

for declaration that the sale deed was void ab initio broneht 
1- 2001 Suit beyond time, ® 

Held thnr under section 47 of the Registration Act a 
tered document shall operate from the time from which it 
lave commenced to operate if no registration thereof had been 
required or made and not from the time of registration. From this 

'io,r, “ the transfer cf occupancy rights took place on29- 

1-1994. and acco-dine to section 66 of the Tenancy Act the period 
o >cais will hci’in iO : mi rrom thfs date and not from the date 

'■ having been brought 

' '• 6 years one month and some days from 

ATQ clearly beyond time. 

AIR 1936 C al. 17 di.ssented from. 1934 All. 70, 35 I. C. 347; 1937 
Nag. L 1927 P. C. 42, 1928 P. C. 86, 1926 All. 549 referred to. 

^ Revenue llnd Appeal No. 
-0 / 0 &.K LR 243 (Board of Judicial Advisers) 

Lirnitation Act (iX of 1 995) - Section 5 - Extension of period 

of !in.i.,cULn Application lor Lunging in the legal representa- 
tives or i-vespo,.Gent died before the i.l.ng of appeal - Application 
made a.ier the pence, ot limitation — Neglice..cc of the Advocate 
as weil as ol the party Exteniion not allowed. 

Held ti a n.- iio>r.r.' of rhe parties’ agent is in law the 

It is not a sufficient cause for 


noi. iigej'.ce of 
negligence of the party himself, 
delay. No doubt in some cases 
parry where it was proved that 
the Advocate was negligent. 


the Court has stiown favour to the 
the party has been deligent though 


When limitation arises at the time of the filing of applies- 
tion the right? of the opposite party acquired under the Limitation 
Act are taken to be sufficiently guarded- 

Mst. Saru'ar Sultana Begum, Versus Sultan Mohd Feroz Din Khan & 
Urs. Civil Ilnd Appeal No. 9S Of 2002. 7 J&K LR 78 (H. C.) O. B. 

LIMITATION ACT (No IX of 1995) - Section 5 - Extension 

of period of limitation - “Sufficient cause” explained. 

Held that when a mistake is not after due care and atten- 

''1° u 'u to be sufficient cause for the delay. Nothing 

s a be done in good faith which is not done with due care artd' 
attention- 


5s 


No. 305 Of 2003 7 


Limitation Act (IX of 1995 )- Sections 6 and 9 - Suit for 

possession, of land — Transfer in favour of widow by a will in 

consideration of dower deot — VVicIjw remarries when plaintiff 

a reversioner of widow’s husband is a minor, and minor’s father, 

as revisoner does not seek any remedy — Wnether plaintiff 

entitled to posEcs&son as reversior.er and his suit not barred by 
11 nutation. 

Held tiat where sev’ri: persons have distinct causes of action 
in respect of the same tnrtter. distinct periods of limitation will apply- 






Thus it has hecn held that it a prcsunipti\'c rc\'crsioncr has failed 

to sue, the remote reversioner who happens to be a minor at the 

time when succession has opened, can avail iiimself of the benefit 

of section 6 and section 9 does not come into operation in such a 

case. The ^plaintiff having filed suit on attaining majority it is not 
barred by limitation. 

AIR 1944 Lh. 409 (F. B.) Followed. 

Mir Haidaer Shah P. Latifullah Shalu Civil Ilnd Appeal No. 73 of 
2004. 7 Jc&K LR 223 (H.C.) D. 8. 


(b) Limitation Act (1908), S. 8 

after three years. 


Ordinary period expiring 


Under S. 8. the period can be extended upto an extent of 

three years if under tlie ordinary law oii^ of the period of limitation 

prescribed, there remains a perio I of less tlian three years for bringing 

a suit. But if tltc per;oJ remaining is more than three vears, no 
extension can be granted. 

Anno- Lim- Act. S 8 N. 4 

^pneal No. of 2006 D!- 19 Baisakh 
.'■C08 AIR 51 rJdlK 25 (H.C.)D. B. 

Limitation Act (IX if 1995) - Article 10 - Period of one year 

to enforce right of pre-emption - Period begins to run when 

the purchaser takes, under the sale sought to be impleaded, 

physical possession of v,ho!.* of the property sold, or where the 

su ject matter Oi the sale does not admit of physical possession, 

^ j t'egistration of the instrument of sale is completed - ■ 

* 1 e lower Ljurts were of the view that where a fractional 

8 are or a tenure is sold the subject of sale can never admit 

k ^ y®icai possession and plaintilF^s suit was declared as time 

barred by all the lov.er courts. No objection taken in any 

ower Court regarding the correctness of this view. Board refused 
lo intertere. 

^^^d that assuming that cases are conceivable in which a 

iiactionai share can admit ot physical possession (a question on which 

■le board express no decisive opinion) the appellant is precluded by 

u> conduct h'om que-^tioning the correctness of the view of the lower 
court . 

Khan cQ Anr. Civil Appeal No. 10 Of 
’7 J<£K LR 240 (Board of Judicial Advisf^rs) . 

or^eedina 1995) Section 14 — Exclusion of time 

proceeding bonafide in court without jurisdiction. 

of accounts instituted against T- by K. on the ground 

were conr o allegations made in that suit 

K. and advanced his own claim against 

due in hie court fee for such sum as would be found 

Bhadoon 20of''°An dismissed for default on 28th 

that ton u-Tc restoration was made by K. bu 

limitation raised*.^^'^'^^' brought by T. Question o 

Limits" 

Pt' Tara Chand Kaul V. Bk. Keshore Nath, Civil Revision No. 65 


t 

of 
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0‘ 2004, 7 J&K LR 131 (H C.) Single Bench. 

Limitation Act (1908), S. 14 -- Suit must be based on same 

cause of action- 


One of the leciuisircs of S. 14 is that the former and the latter 
proceedings must be lounded upon the same cause of action. In this 
view, the time spent by a person claiming as full owner without 
avail in trying to eject the 1 older of certain land as trespasser 
through t!ie Revenue Court cam ot under S. 14, be excluded in a 
su'->sequont suit filed by the same person in civil Court basing his 
r ghts as a tenant- AIR 1916 Cudh 155, Rel- on Anno: Limitation 
.^cc- S. 14 No 17. 


Ali Kitchlu V- Masjid Bolia Kak tJvcvgli Habifc Sheikh, Revn- First 
appeal No. 82 of 2008. D/- 22- 9- 2952. AIR 2953 Jc6K 17 (H. C.) 
S. B. 

(a) Limitation Act (1908), Arts. 44, 142 — Suit for possession. 

In spite of the fact that the suit is for possession of the' 
property alicnared during the minority of a person, it has yet to be 
brought undci Art- 44 within three years from the date when the 
person attains majority. The suit Is not., governed by Art- 142- Case 
Law relied on 

Anno. Lim- Act, Art. 44 N- 2, 7a 


Lob Nath V. Rohlu Ram, First A''>peal No. 29 of 2006. Df- 29 Baisabh 
2008, AIR 51 25 {H. C.) D- B. 


Limitation Act (1908), Arts. 36 and 116 — Tort arising as s 

result of breach in terms of contract — - Article applicable — paf 
of Fuit under S- 28, Exception 1, Contract Act — (Contract — 
Act (1872), S. 28, Exception I) — AlR 1925 Sind 209 and 
AIR 1929 Sind 55, Dissented from. 

Article 36 will apply only if the malfeasance etc-, is independent 
of contract. If it is not independent of contract, the Article has no 
application. A tort may certainly arise independent uf contract but it 
cm also arise as a result of a breach in the terms of a contract. 
Thus where the Government undertook to return the leased property 
in the same condition in whicti it was received, with all damage 
repaired, if such damage was caused by an act of their own negligence 
or that of their servants and the lease deed also made a provision 
for reference to aroicration in case of disputes and differences arising 
between the parties, and the houses leased having caught fire and 
completely gutted due to wilful negligence of Government servants, 
the lesser claimed compensation. 


Held that the acts complained of were not independent of 
contract and as such Art- 36 could not be made applicable 
only ocher Article which would apply would be Art- 115. AIR 1926 
Sind 209 and 1929 Sind 55. Dissented from. Chitaley‘s Limitation Act, 
p. 1150, rel. on- 


Held further that even if Art. 36 were made applicable yet 
the claim would not be barrediin view of S. 28. Eiception ]. 

Act AIR 1929 Sind 55. Rel on. Anno- AIR Com. : Lim. Act. 36 JN- 
Art. 115 N. 3. AIR Man.; Con. Act S- 28 N. 5. 

Cases Referred : 

AIR 1926 Sind 209: 19 Sind LR 24 
AIR 1929 Sind 55 : 107 InTd XLas 435 
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AIR 1932 Cal 85 : 58 Cal 930 

AIR 1958 Mad 480 : 1953-1 Mad LT 340 

(1936) 1936-1 KB 399 : 105 LJ KB 309. 

C. Rai V, Union of India, First Avpeal No- 46 of 2011: Dl- 2 - 5 - 
1955. (Appeal from the order of Wuzi/ C. J.) AIR 1955 JcSK 36 
(H. C.) D. B. 

Limitation Act ( 1908)^ Arts, 85 and 53 Scope and applica- 

bility. 


Article 115, Jammu and Kashmir Limitation Act (corresponding 
to Art. 85 of Indian Limitation Act) Visunlizes the existence of 
independent obligations on each side and it further presupposes that 
there must be a mutual account and reciprocal demands between 
the parties. The expression ‘ mutual account^ has been taken to mean 
an account in \^hich the parties have agreed to bring together 
their items of debits and credits relating to their mutual dealings 
with a view to set off against each other and arrive at a balance. 
This would mean that there must be mutual delaings between the parties 
gifing rise to independent abligations on both sides. This w^ould 
naturally give rise to mutual demands. The real test, therefore, would 
be to see whether there have bten reciprocal demands in any particular 

case, i, e., whether there is a dual contractual relationship between 

the parties. 


Under an agreement for purchase of grain entered into between 
the plaintiff and the defendants the plaintiff was to supply to the 
defendant a certain quantity of grains at specified rates during 
specified periods. A certain amount was taken as advance by the 
plaintiff on the date of the execution of the agreement and further 
advance was to be made wuthin fifteen days. It was also stipulated 
that the amount due on account of the supplies made at the godown 
in a month will be received at the end of the month. This document 
was however not acted upon in toto and its terms were altered by 

conduct of parties. The supplies were not made during periods 
specified and it was not at all proved that any monthly adjustments 
were made by the parties or that any payments were made on monthly 
cj actual mode followed was as follows. As against the advance 
the defendant received deliveries of grains from the amount advanced 
at a particular time. When again paym mts were made by the defendant 
which exceeded the made. The plaintiff again made deliveries price 
ot deliveries — which exceeds the payments. Thus, the balance was 
snitting and was at one time in favour of one party and at other in 

other. The plaintiff brought a suit for recovery of 
the balance of price af grains delivered within six years from the 
date when the last item of grains was delivered. 


as 

facts the 
dealings and 

tions on the 


Heid that the case was not one of simple sale of goods and 
such Art. 53 had no application to the facts of the case. The 

case clearly disclosed that there were reciproci tory of 
transactions on each side creating independent obliga- 
other and that the account remained mutual, open and 
urrent and as such the suit was within limitation under Art. 115 
Jammu and Kashmir Limitation Act. (Corresponding to Art. 85 of 

Limi. Act, 3rd (1952) Edn. P. 1440 , Art. 

Anno, Lim. Act, Art. 53 N. 1 : Art. 85 N. 3. 
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Cas'^'s Referred. 

AIR 1940 All. 209, TLR 1940 All 147 

1942 P-n 201 ; 197 Ind cas 449 

1939 N-im 113; ILR 1941 Nag. 222 
1924 Pat 107 : 74 Ind Cas 831 
1945 Mad. 467; ILR 1946 Mad 325 

1940 Mad 887; 192 Ind Cas 350 
1953 Trav-^C 391; 1953 Ker LT 332 
19:3 Sail 141 

1922 Par 354: 66 Ind Cas 30 

1943 MaJ 13: 207 Ind Cas 133 
1943 Bon 158: ILR 1940 Bom 127 
1921 All 325: 63 lid Cas 435 


L L 'd Chand <£. anr^ V. Hinduat.in Forest Co* Ltd. First appeal No* 
I of 2009, D/- 77-12-53. AIF 1954 J&K 49 (H* C.) D* B. 

Limitation Act (1908), Art. 113 — Starting point No date fixed 
for performance and no notice of refusal — Suit is not barred — 
;j. and K- Limitation Act (9 of 1995), Art. 84). 

WlierR in a contract of sale of land no date of performancc- 
is fixed; there was no demand for performance or refusal to per- 
form and there was no notice or knowledge that contract was 
repudiated there is no period of limitation for a suit for specific 
performance (Suit filed ten years after the contract held not barred) 
Anno. Limitation Act, Art. 113 N. 8. 


Kharku (& Or5. V. Rasil Sin^h & Or^. Civil Appeal No. 3 of 1950 
D/- 25- 6- 1953. AIR 1954 dif^K 33 (Board of Judicial Advisers) 


Limi etioii Acc (1908), Arts 120, 123, 142 - 144 — Suit for dis- 

tribut!.^ share C deceased’s property. 

Father A a Muhammadan died in 1994 leaving behind a son W and 
a daughter S- Mutation of deceased‘s property effected in S. 2002 in 
tavour of W ignoring S— On death of W. another mution in S. 2005 
recorded in favour of VV‘s two daughters and S included in that 
mutation — S coming in possession of property mutated in her favour 
in the sime year- Suit by S in S. 2006 for declaration that she was 
khana-nashin daughter cf A and as such was entitled to one-half 
share with lier brother W in their father's estate — Averment that 
her title w^s djniej by heirs of W in 2006“ At its worst cause of 
ac:ion would have arisen in S- 2002 when first mutation was effected 
in 2002 and S was excluded —That being within 6 years suit held 
was within time — Even on point of possession, period between death 
of A in S. 1994 and S coming into possession of property in S. 2005 
held was much less then statutory period of 12 years. Anno. Limitation 
Act, Art. 120, N. 32 Art. 123 N. 4 : Arts. 142-144 N. 45 

Mst SaA'a V. Mst. Fatima Ors- 2nd Appeal No. 29 of 2009, Dh 
70- 3- 7953, AIR 1953 JdlK 39 (H, CJ D. B. 


Limitation Act (IX of 1995) Article 134 

Article 134 of the State Limitation Act, applies to suits “to 
recover possession of immovable property conveyed or bequeathed in 
trust or mortgaged and after-wards transferred by the trustee or 
mortgagee for a valuable consideration.’* It is wholly incorrect to say 
that any one acquiring possession from the mortgagee during the 
subsistence of the mortgage can invoke Article 134 in his favour. 
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Kripa Ram V. R. B. Th. Kartar Singh Ors. Civil Appeal No. 11 
Of 1949, 8 cJc&K LR 23 {Board of Judicial Advisers) 

(a) Limitation Act (1908), Art. 141 — Applicability — Suit by 
one co-heir against another. 

Article 141, Lim- Act. contemplates that the person against 
whom the suit is brought is a total stranger who got into possession 
of the property after the death of the female and not to the case 
where some of the co-heirs get into possession after the death of 
the female, as their possession is presumed to be on behalf of all. 

Anno. Lim. Act, Art. 141, N. 2. 12. 

A/imad Bar V. Mst. MuhhH Second Appeal No. 16 of 2007 D/- 
6-9-1951'. AIR 1951 JcSK 21 (H.C.) D. B. 

Limitation Act (1908), Art. 142 — Suit hold barred by adverse 

possession 

Deceased Icavin^i natural son and son adopted away in another 
family — Mutation in favour of sons — Name of adopted son put in, 
with knowledge of another son, though the former had no legal 
right — Adopted son going into pessession of part of property— Possession 
continuing for more than 12 years without challenge fiom another 
son who was rightly entitled to it — Suit by him for possession held 

barred- Anno- Lim- Act- Arts- 142 and 144 N. 63, 7o' 

Ru^ho Pam V- Shiviji, Civil Appeal No. 3 of 2?53 D/- J9- 6- 2953. 
AIR 2954 Jc&K 25 (Board of Judicial Advisers) 

Limitation Act (1908) Arts- 142 and 144 — Co-sharers — Partition 

proceedings — Starting point of limitation 

Under the law in force in the State of Jammu and Kashmir it 
is the date of the preparation of the instrument of partition from 
which the period of limitation starts against the co-sharer and the 
not from the date mentioned in the instrument. 

Anno : AIR Com- Limitation Act, Art- 142 N 38 


Ca5es Referred 

AIR 1924 Lah 155 : 73 Ind Cas 665 

Multan Singh d5 Ors- V. Suraj Singh cf Or5. Letters Patent Apveal 
No. 1 of 207 3. D/- 9- 3- 3956 — AIR 1956 JScK 25 (H. CJ D, B. 

Limitation Act (1908), Arts, 142-144 — Possession of Co-owners, 

Where co-owner A purports to execute a deed of gift in favour 
of the other co-owner B who is aNeady in possession of the property 
but the deed is not registered, and the cricumstances pointed to the 
conclusion that the parties to the transaction abandoned all idea of 
the gift taking effect, the character of the possession of B remains 
the same as it was before the contemplated gift. 

Anno. Lim. Act, Arts. 142 and 144, N. 35. 


Thoppi V. Paras Ram — Appeal No. 5 of 2950 decided hy the Board 
of Judicial Advisers on 2- 7- 3950. AIR 3953 JdcK 27 ( Board of 

Judicial Advisers). 


Limitation Act (1908), Art. 144 — Adverse possession — Burden 
of proof — Nature of evidence. 

It is a fundamental principle of law that when the question 
of acquisition of title by adverse possession has to be determined, 
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clear and definite evidence relating to different points of time should be 
accused by the person who assets that h is possession has been adverse 
for a statutory period and he has thus acquired title by prescription. 
Anno. Limitation Act- Articles 142 and 144 N. 87, 97. 


Garibu & Ors* L. Bh. Lohhshnn Narain Civil 2nd appeal No, 45 of 
2006 -D/- 74 11- 1952. AIR 1952 J&K 24 (H. C.) D. B. 


(b) Limitation Act (1908), Art. 1 44 - Coheirs — Nature of posses- 
sion Suit by one to recover possession — Article applies. 


When a Mohammadan owner dies leaving several heirs they 
all become co-owners and tenants — in — common. A joint owner is 
legally entitled to retain possession of joint property. Even if he is 
in exclusive possession of such joint property^ his possession is 
ordinarily to be referred to h is legal title. The presumption therefore 
is that his possession is lawful and therefore on behalf of all the 
co-owners. T he other co-owners are accordingly in constructive 
possession of the property. As distinct -hares have devolved on them, 
they all are presum d to have taken their legal shares although 
pisse<sion still remains joint. If therefore the co-owner in actual 
possession dispossesses any one of the other co-owners, the suit that 
is brought for r^civery of possession is not a suit for a distributive 
share of the property of an intestate, but is a suit to recover 
possession of the defined, though undivided, share of the co-owner 
in the possession of the other co-owners. Such a suit falls under 
the genera] Art. 144, Limitation Act, limitation running from the 
date when the defci.dant s possession became adverse. AIR (15) 1928 
All. 467, Reh on 


Anno. Lim Act, Arts. 142 and 144. N. 44 


Ahomad Dar V. Mst- MubhtU 2nd Appeal No- 16 of 2007, DA 6- 
9-L5i. AIR 1951 Jd}K 21 (H. C.) D. B. 

(c) Limitation Act (]908) Art. 144 — Possession of co-owners — — 
Ouster— What constitutes — Mere mutation does not. 


Mere mutation on thic part of a co-owner in his favour would 
not constitute sufficient oiisri r of the other co-owners who arc presumed 
to he in constructiv posstssicn There should be some overt act to the 
knowledge of the other co-owners to show that the co-owner in 
possession is holding the property exclusively for himself and denying 

the title of other co-owners. AIR (9) 1922 All- 399. Rel. on, 

Ann. Lim Act, Arts. 142, 144, N. 35 

Ahamad Dar R Mt. MukhU, 2nd Appeal No- 16 of 2007, D/- 6-9- 
1951. AIR 1951 J&K 21 (H. C.) D. B. 

Limitation Act (IX of 1995) — Article 149 — Suit by or on behalf 
of the State — Period sixty years. When suit is not by or on be- 
half of the State the period of twelve years under Article 142 or 
Article 144 applies. 

Article 149 prescribes sixty years as period of limitatian for 
a suit hy or on behalf of the State. This Article does not contemplate 
a suit against the State . A suit for possession of immovable property 
was hrousht by a person who was a lessee of that property for a 
period of forty years from the Government. He impleaded the 
Government and another person S. M. as defendants. Both the 
defendants Contested the suit. The pleas taken on behalf of the 
defendant S. M. were chat he was himself the owner of this property 
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and in any case he was in adverse possession as against the 
plaintiff* , , . v. 

Held that it would be difficult to presume that the suit either 

in terms or by implication is for the bcnetit of the State. In 
view it will not be difficult to imigine that the terms of Article 

149 would not be applicable in this case- 

T L R 32 Cal 129 (P. C.) and AIR (33) 1946 Nag. 228 referred to. 

MO M. . aw, .W NO. 

5 2002; 6 J&K LR P- 11 (H. C.) Smile Bench- 

Limitation Act (1908) Art. 182 - Revival of application 

=eSS''o.''e"ch‘’'ca’se a^nd ,0 “feS 

order passed thereon. Where 

or consigned to “treated as am ancillary appli- 

scope to the previous one, it will „ however, the character 

cition in continuation of h reliefs are sought by means of 

of the application is changed and I^esh reliefs are sougnt o^ ^ ^ ^ 

a -bsequ-t applicatKin the^^ 'proSin's - the "prior appli- 

coSe S "In'U! ,h.,. She 

ctainly be a fresh appl cat.on. Where the order rtat had 0^.^ 
passed was simply chat the decrc< -hold^er t , rf>cords The 

S5;‘;e„ror''rh.^ hou'se" sSl'";rai„ ' ^ac h rhis would show 

«£“x:iSv€si= 

there is not a fresh relief sought but all tlmt is Prayed tor 
revival of a previous application. AIR 1950 Cal. 12, d 

Ann. Lim. Act Art. 182 N. 143* 

Hvanand Dohey V- Jyoti Ram Gael, First Appeal No. 6 of 2008. 
Dl- 1st Chait 2008, AIR 1952 Jc6K 3 (H. C.) D. B- 

Limitation Act (1908), Art. 182 (2) - “Where ‘here has been 
an appeal”— Appeal against order refusing to set aside exparte 

decree 

Clause (2) of Art. 482 of the Limitation Act does not state 

in its strict graraatical construction, against 

the decree in the suit. Where there has been an appeal against 

the order of the trial Court refusing to set side the exparte decree 

the limitation for execution of the decree shall start 

of the order dismissing the app^l ana not the 

of the trial Court AIR 1932 PC 165 Applied. AIR 1237 Pat 337 
Relied. 


Anno. Limitation Act Art- 182 N. 34> 46. 

t Mst. Rahati V. Gh. Mohd Soofi <& anr. Second Appeal No. 87 of 

2007. Dl- 22 Assuj 2008. AIR 1952 J<£K 16 (H. C.) D. B. 

Limitation Act (IX of 1995) — Article 182 (5) Application 
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for execution of t^ecree not verified as required by Order 21 , 
Rule II, C. P. C. — - Whether application ‘‘ in accordance with 
lavv’^ - Whether such application can be allowed to be amended 
afte*" the application is dismissed. 

HclJ that an application for execution of decree not verified 
as required bv O- 2L Rule IL C.P C. is not in accordance with 
law within tl e meaning of Article 182(5) Limitaticn Act* 1595 — Where 
an unverified aiapHcuion for execu ion is presented under O. 21* 
R. 1] C- P. L .. the Court may direct the applitcint to amend ic by 
siipplviim tlic dcfic ei.cy under- O. 21> R. 17. This, however, can be 
done only during the pendency of the prccecdings and not when 
time ai'p icarion is dismissed and the couit is seized of proceedings 
siarted hy a Iresli application. 

Pt- Tor a Chand Zutshi (rid. Applt ) Verms Prem Nath Kanaw (Dh* 
Re.>pdt) Civil Appeal No. 29 of 2947, 6 JeSK LR page 271 (Board 
O' Judicial Advisers)- 

Limitation Act (1908), Art- 182 (5) — Last application not in 
accordance with law Objection not raised in execution procee- 
dings tut in ippeel— Objection held not maintainable. 

An c xveution pplicition was allowed to proceed by the executi'^n 
C.t. In the appeal bv the judgmentdebtor., it was argu.d for the 
first tine that the p-evious execut on application was not tiled by 
a properly authorised person & as such was not in accordance with 
law. The cbjjccion was not even mentioned in the memorandum. 

Held that under the c’rcun’stances it was not fair lo tnc 
Decree-holder to allow the Judgment-debtors to raise the point in 
the appellate Court. 

Prabha Di.il and Ors. V- Hans Raj de Ors. Appeal No- 9 of 
2950 decided hy the Board of Judicial Advisirs on 22- 6- 1950- 
AIR (35) 2951 JdeK 8.^ 

Limitation in Pre-emption suit. 

Tire lav'. of limitation in th. is State, in relation to suit for 
pre-emption, is contained in Article 10 of the first schedule of the 
Limitation Act and section 29 of the Right of Prior Purchase Act. 
Under Article 10 one year s p rind provided for such suit commences 
v>'hen the \’cndee takes ph>s:cal pcsstssion of the whole of the property 
sold or where the subject of the s'lle does not admit of physical 
possession when the registration of the instrument of sale is completed* 
Section 29 of tlie Right of prior purchase Act which supplements 
Article 10 of the Limitation Act provides two starting points in the 
case of sale of agricultural land, — 

(1) the date of attestation if any of the sale by a revenue 
officer having jurisdiction in the registration of mutations maintained 
under the Land Revenue Act- or (2) the date on which the vendee 
takes under the sale physical possession of such land or property 
whichever dat ’ shall be earlier. The words “sale” occurring in section 

20 must, in view' oi section 138 Transfer of property Act be taken 
to mean a valid and operative sale. Any other interpretation of that 
term will miliiate against the spirit, of the Statute Law' in force in 
the Stat?. 

To make section 29 applicable it is not necessary that the 
physical act of taking possession should take place afresh where a 
vendee has already taken possession in anticipation of a registered 
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instrument* In such a case the mental act of holding th^ property 

under a title Perfected by registration is tantamount to taking physical 

possession under the registered deed. 

Jamal Din V* Gopal Sin^h <£ O's- Civil Appeal No- 25 of 2941- 6 
J<&K LR page 223 (Board of Judicial A.dviser,s). 

Lunacy ” Allegation of accused being lunatic Magistrate by 
interrogation finding no unsoundness of mind Whether order 
for medical examination under S, 464 contrary to the section. 

Held that the Magistrate can order the med:cal examination 
of the accused under section 464 Criminal Procedure Cede only when 
he has made up his mind as regards the unsoundness of the mind of 
the accused. Tt is only after the Magistrate finds tiiat there are 
reasons to believe that the accused is of unsound mind that he can 
order his medical examination. 

Obviounsly a lunatic cannot be foiced to pay for medical 
examination nor any other accused if there be one arraigned along 

with the lunatic- 


Des Raj V, Makhan> CR Revision No- 23 Of 2005, 7 JcQK LR 64 

(H C ) S B 

Malicious prosecution — Essentials — Effect of dismisal of Crimi- 
nal case. 


There is no presumption with respect to criminal 
proceedings that they weie wrongly taken, if -he proceedings 
fail in a Court of Law. It is therefore, necessary for the plaintiff 
in a suit for malicious prosecution to prove not only that he mtst 
also show that there was no probable or reasonable cause for the 
complainant to have started proceedings in the case. 

G/i, Mohd <£ Ors- y. Mohamadoo, Second Appeal No- 33 of 2009, 
DL 22- 2- 2953, AIR 2953 Jc&K 22 (H.C-)S. B. 


Malicious prosecution — Requistes for meaning 


of malice* 


The plaintiff, in order to succeed in a suit for malicious 
prosecution, has to prove that the defendant was actuated by malice 
and that he had acted without reasonable and probable cause. The 
mere fact that the complaint filed by the defendant against the 
plaintiff was dismissed and the plaintiff w^as discharged does not 
render the defendant liable for malicious prosecution. Malice has 
been said to mean any wrong or indirect motive but a prosecution 
is not meliclous merely because it is inspired by anger. Howe\^r 
wrongheaded a prosecutor may be.- if he honestly thinks that the 
accused has been guilty of a criminal offence he cannot be initiator 
of a malicious prosecution- AIR 1944 PC 1, Rel. on- 


Ca5e Referred 

AIR 1944 PC 1 ; 45 Cri L] 303 (PC) 

Gopa y. Amarnath <£ Ors- 2nd appeal No- 35 of 2022 D/- 27- 2- 

55. AIR 2955 Jd^K 27 (H. C-) D. B- u- j r -i 

Me*ne Profits — Suit for recovery of ancestral joint Hindu family 

property whether lies in a Civil Court* 

\ Held that a suit for the recovery of mesne profits does not 

lie in a Civil Court. i i 

Further held that the record of status in the Record of Rights 

is not a necessary qualification- This is supported by the definition 
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in clause (7) of section 2 of the Tenancy Act, which says "tenant” 
and “landlord” includes the predecessors and successors in interest!of 
a tenant and landlord respectively. 

Madan Lai V- Dharam Sin^Ju Civil First Appeal No^ 102 Of 2002* 
7 JdiK LR 6 (H. C.) D, B. 

Mistake of the court — party not to suffer for it. 


It is true that an sppeal must be presented by an authorized 
person, and if it is presented by a person who is not authorised to 
do so, it shall be rejected- But where an appeal is presented by 
an authorized person, but in a wrong court and that court instead 
of returning the appeal to the appellant, itself sends it to the proper 
court which accepts the presentation, the appellant should not be 
made to suffer for the mistakes of the Court on the principle’ actus 
curiae neminem gravahit: , and the appeal should not be dismissed- 


Anno. C. P. C- O. 41, R. 1 N- 2. 


Ganju (£ Ors^ 17. Lassa Zargar cS Ors. Rev. 1st* appeal no* 23 of 
2008, D/- 5-4-54* AIR 2954 J&K 44 (H* C*) S* B* 

Mortgage — Entered under mistaken notion of law — No compli- 
ance with legal formalities — Mortgager suing for possession — 
right of mortgagee to recover consideration money before restor-- 
ing possession — 


Where parties enter into a mortgage under a mistaken notion 
of law without fulfilling the legal formalities which has made the 
agreement unenforceable at law, and the mortgager brings a suit for 
possession which had come into the defendants* possession as a result 
of the so called mortgage, in such a case S. 65 would apply and the 
plaintiff would be bound to pay back the consideration received by 
him before po'^session is restored to him- AIR 1936 All. 215 Rel- on. 

Case Law Ref. 

Anno. AIR Man., Con. Art, S. 65 N. 5, AIR Com., T- P. Act, S. 59* 
N. 15. 

Th* Ganpat V* Sukhram* 2nd Appeal No. 92 of 2011j Dl~ 16~ 3- 55- 
AIR 1955 J<£K 20 (H* C*) S* B. 

Mortgage — Joint Land — Mortgagor co-sharer with others Mort- 
gagee’s suit for possession on the plea that there had been a 
partition between mortgagor and other co-owners and that the 
land in suit had been allotted to mortgagor — Defence plea ^fh** 
land was unpartitioned and suit therefore untenable Partition 
not proved and suit dismissed — In second appeal new case put 
forward for the first time that specific portion of land out or 
the Khewat No. was mortgaged and plaintiff entitled to 
possession. 

Held that a new case has been set up at a very late stage 
and it has no relacioii to cue tacts of the case. 

Held furtl er that the principle of law laid down in judicial 
decisions is correct that where under an arrangement between 

co-owners of a joint property, a co-sharer is allotted a defined an 

joint property as representing his share in it and is in exclusive 

possession thereof, he is competent to transfer his 

samj with possession to a third party and such transfer shall ® 
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valid as long as the arrangement between the several co-owners subsists 
AIR 1943 All. 247 (FB) referred to. 


Aftah Ram P. Lassu, Civil Appeal No. 
(Board Of Judicial Advisfrs) 


4 Of 1947. 7 Jd^K LR 201 


With possession Suit for redemption — Suit commen- 
ced 12 years and a few months after the execution of a void 
and disputed sale - deed — Plea of adverse possession. 


Held, that during the subsistence of a mortgage it is not open 
0 a mortgagee to set up any title by adverse possession to the equity 
re emption by a rrere unilateral assertion of a hostile title. Possession 
s ong as It can be referred to a legal title cannot be referred to 
a trespass. The rossessicn of tbencir^agee iider a \oid sale-deed 
j out more is, therefore, to be rtfeirtd to the m.ortgage and to 


Ganpati <& Anr. (Defdt. Applt) V. Ram Saran (Plff. Reipdt). Civil 
Appeal No. 23 of 1947 — 6 ddiK LR Page 134. 

Motive — Merely a link in a chain of circumstantial evidence. 


_ Motive however strong is nothing rrorc than 
ot circustancfs establishing the fvilt cf a pusen. 
mere ron-establish ment cf motive would i.ct he a 

to order the acquittal of an accused, 


a link in a chain 
At the same time 
sufficitnt giCL r.d 


Anno. Penal Dode. S. 302 N. 14. 


29- 3- 54. 

AIK 1954 JeSK 42 (H. C.) D. B. 


Motor Vehicle Act (I of 1975) - Section 16 -- Overloading 

ti*.f*^*®^r**^*?*^ r evidence whatever as to the 

nalui^e of the fact of over - loading and indeed there is nothing 

in — A suggest as to what the over-loading consisted 

thA to the trial Court the accused pleaded guilty to 

rnm»l j ^ver-loading to avoid waste of time in contesting 

complaint and fined Re. 1. 


,-in an ^ obligatory upon a Court to record a conviction 

a rnnt plea of guilty. Besides, in recording 

necpccar^ tinder the Motor Vehicles Act for over-loading it was 
carrvif/- ascertain what was the over-load. If the driver was 
anri dn lorry, alongwith its prescribed f quota of passengers 

over-fnn°r^* mescot in the shape of a pet rabbit, i: would be 
to challn!!^^ technically but it would be the height of officiousness 
rnnv.;^^: ^ Certainly quite undesirable to record 


Reference A/o. 246 Of 2003, 7 J K 

i-K 38 (H. C.) Single Bench. 

Motor Vehicle. Act (XII of 1998) Section 123 

Accused convicted under eection 16 of the Old Motor Vehicles 
Act of 1975. 


thp ^ wrong section having been applied to the facts of 
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is deffinitely illegal. 

Reference No. 149 Of 2003, 7 JSlK 

LK loZ { ti • C-J *j. B. 


Muhammadan Law — Respondent’s ancester had been separated bv 
his father and put in separate and exclusive Possession .f certain 

mnf a ^ ancestor's father 

niut ted only in the name of the appellants, his other sons and sons-in 

- laM - Re poidcnts ancestor recorded as co - sharer with regard to 

the poriiou „f the land in question he was recorded as a tenant 

paying rent either i„ cash or in kind For about 30 years the 

enue record continued to show the above enrties Appellants 

had also got the respondents ejected by a decree of a Revenue 

c .uu Wh^rher respondents can claim title to the land by right 
Qi Jnnei itancc. * » 


the mere fnct that some property was given to the 
'stcr 1-y h,s father in his life-time could not disentitle 


Held that 
respondenfs anc 

1 J - , VXIXJW liUt UJdCXilltJC 

the respondents, ancester in law to claim any share in his father's 
inheritance after his dea^h hut it was epen to the respondents, ancester 
voluntarily not to c aim such a share by reason of the previous allotment 
made to him by h,s father. And the fact that bis name was not 
recorded along with his brothers and brotheis-in law in the remaining 
inheritance of 1ms fatner leads to the inference that he renounced 
his right in tlie rcmair.ing inheritance of Umar. 


Further held that it is not possible to ignore the long continu d 
revenue entries, the surrounding circumstances of the case and the 
ejectment of the respondent by the Revenue Court at the instance 
ot the arpcllnnt and to refer the possession of the respondent to a 
title bv inheritance and not to a title by any tenancy. 

Gam, Civil Avpeal No. 6 of 1948, 8 
J(£K LR 80 (Board of Judicial Advisers). 


Muhammadan Law - Marriage - Minor - Right to repudiate - 
IVlarriage of minor daugh^^er contracted with consent of father 
iNo option to repudiate on attainment of puberty. 

Unde^- the Muhammadan law. the understanding is the essential 

sine qua non of a capacity to enter into a marriage contract and 

even it a boy or girl has attained the age of puberty, if he or she 

IS devoid of understanding, there cannot be anv valid marriage under any 

circumstances whatever. In the case of a boy or a girl who has 

attained the age of puberty, the marriage is not valid unless the 

legal guardian has consented to it. It the puardian happens to be 

the father who has pnsented to the marriage then the minor 

cannot option of avoiding the marriage on attaining 

puberty. AIR 1938 Caj. 71, Disting. 


Mst. Khatji U. Rehman Wani 2nd Appeal No. 80 of 2006* Df- 
31st Jeth 2007. AIR 1952 Jc&K 43 (H. C.) D. B. 

Muhammadan La W — Marriage — Parties governed by Hanifee law 
Suit for conjugal rights — Revoc^hility of a marriage contract 

made by or on behalf of a minor Muslim girl Effect of J&K 

Dissolution of Muslim Marriage Act (X of 1999) coming into force 
during the pendency of the suit and after the attainment of age 
of 18 years by the girl. 

Held that age of puberty under Hanifee law for a Musilm 
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^irl ranges between 9 and 15 years, the former being the lowest 
limit and the latter being its highest limit. It is a question of evidence 
in each case whether a particular minor girl has or has not attained 
puberty. But in the absence of all evidence the presumption of law 
is that a minor Muslim girl attams puberty on completion of her 
]5th year. The law on this subject was authoritarively stated by 
Lord Atkinson in Mst. Atika Begum versus Mohammad Ibrahim Rashid 
Nawaz, AIR 3916 PC 251 

A marriage made by a minor girl who has not attained puberty 
but who is possessed of discretion and understanding and which is 
assented to by her guardian, is undoubtedly a valid marriage but 
such a marriage derives its validity and force by the assent of the 
guardian and it stands in the same position as the marriage contracted 
by the guardian w^ith all the rights and liabilities and legal incidents 
which flow from a marriage contract made by the guardian. Further 
held that the Act only consolidates and clarifies the provisions of 
Muslim law relating to suits for dissolution of marriage by w’omen 
married under Muslim \iw and it docs not confer or create any new 
right and obligations. Section 2 of the Act provides that a woman 
who is the wife of a person according to the Muslim law shall be 
entitled to obtain a decree for the dissolution of her marriage on 
certain grounds- As the right is given to a woman who is the wife 
of a person to a decree for dissolution it necessarily itr. p' ies that any 
wife on the date of the enforcement of the Act is entitled to seek 
relief under the Act, Tne Act therefore brings within its operation 
marriages which had taken place prior to the enforcement of the 
Act under the provisions of the Act- 

Momin Shah V. Mst- Mohd Jan <£ Ors- Czvil Appeal No. 6 Of 
1947, 7 J&.K LR 204 (Board of Judicial Advisars)* 

(b) Muhammadan Law — Succession — Agnate — Meaning — Worjs 
& Phrases. 

Agnate means a person whose relation to the deceased can be 
traced without the intervention of female links. 

Ahmad Dar 17. Mt. Mukhti. Second Appeal No^ 16 of 2007* decided 

hy the High Court on 6-9-1951. AIR (38) 1951 J&iC 21 (H. C*) 

D. B. 

Muhammadan Law — Succession — Custom 

Acustom supersedes the ordinary law so far as it is proved and 
everything beyond the proved custom must be governed by such law. 
Where a Muhammadaa dies leaving his mother and a brother, their 
shares according to Muhammadan Laws are; mother 1/6 th and brother 
the remaining 5/6 th both taking in absolute right. The Muhammadan 
Law, however, stands superseded by a custom under which the mother 
instead of taking 1/6 th in absolute right takes the whole for life 
and the brother, instead of taking only 5/6 th immediately, takes 
the whole after the termination of the intercut of the mother. The 
hie interest becomes vested in the mother and the remainder becomes 
immediataly vested in the brother. The daughters of the brother do 

succeed collacerall, but they succeeded to the vested interest 
^ which their father possessed and though the latter died in the life-time 
or the mother his interest doesnot cease but devolves upon his daughters 
who became entitled to the share after the termination of the limitec 
interest of the mother. The transferee from the mother having taker 
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tebi" n bI°r.i4;i“pL" onv 1 

cxpircd^^ Plea "hel^ waived- (CIVIL C^TgOSX S.^80) 

against any servant 'of a' Tovvn^'A^rea^r^'^^*^-^ Town Area Committe or 

ci-nc. one month’s notice has to t givfn 'ST'thfTowrA P 

The notice is for the protection of Town Area Committee. 

committee to insist upon the notice or to wa™ vf it. " 
of proceedings 'again°/ p^hhe oft'i ^ institution 

a Plea is Tken by\ 1 "e £ '-dan^ 

of limitation from bringing^ a ' fu/th Precluded by the law 

AIR 1931 C,I075. Rd, AIR IRirPC IS)?' S',!g*' °' ”‘‘“' 
2009 Ai'r\952 97 ^ 0/—14 Sawan 

ShTriri ''■jrd~'™M A “*''*'• from QurM - 

b'y “'i pS 

j^hrougbout world i.*°. .,.a^aXd“"rl“'^“Fl‘ro 

Judicial crrbho'f'y Law) and accl^cd ”7^. 

ed text hooL references to non-muslim judges and distinguish- 
ed text book writers as Sir D. F. Mulla and Sir Syed Amir 

cat'ed"’ard"^ Judges of the Calcutta High Court severely depre- 
cated and condemned. True sources of Muslim Law enunciated. 

in thorln^^ '‘^^rned the Tehsildar Magistrate might be 

officer and b^^^bnown that he was acting as a Judicial 

nicer, and it was not for him as such officer to give his own 

Jhe''T[eTen°'\uA^ wfthout number 

sounded a" note ' nf* ^"^rjs in India including the Privy Council have 
sounded a note of warning against entertaining new and novel 

L'^rToTfern/n°^r^^ ’^ Quran and Hadis by persons who 

?hrough“u , Sf MuIL u" rid “ «kno»l.dged 

of Magistrate given interpretations of the texts 

11 ur u Hadis which render nugatory the 

Muslim FfQA, as evolved by the Faqirs (Doctors 
hi W accepted by the Judicial Courts in India, but 

interpret Mohammadan Law in ^ 
b._L,ntormity with the sources of that Law and also to some distinguished 

00 writers such as the late Sir Dinshah Fardunji MaIIa» whose 


erudition and lucidity in expression one c<in gainsay and to Sir SyeJ 
Ameer Ali» a profcund scholar and eminent Judge of the Calcutta 
High Court and later a member of His Majectv s Privy Council who 
has earned a unique place in the legal and Islamac world by his 
masterly treatises on Mohanmadan Law and tbe Law of Evidence 
and by his meritorious services to the cause of Islam. The explanation 
that the Magisttrate has submitted on the requisition of the Additional 
Sessions Judge is still worse and deserves ti e severest condemnation. In 
this explanation, he lias made many undesirable references to the 
administration of Muslim Law bv non-Muslim Tudees and has cast reflec- 
tion on non-Muslim Advocates and I do not think any useful purpose 
will be served by repeating any of these uncalled for references here. 

The Tehsildar Magistrate has entirely forgotten that the Muslim 
Law. as administered by the Judicial Courts in India, is based not 
only on“Holv Quran (tlie word of God), "Sunna’’ (the sayings and 
doings of the prophet) but also on “Ijmal-id-Ummat”. i.c.. consensus 
of opinion of the companions and disciples of the prophet and ' Qiyas 
that is to say- analogical deductions derived ironi a comparison of 
Quran, -Sunna and Tjma by those capable of forming judgment in 
matters in relation to which the .above tliree sources do not offer 
a clear and direct guidance. Under this heading, in my humble 
view, would come the different rules of Fiqa whicli have been 
elaborated by four great Jurists of Sunnis, namely Iraan Abu Hanifa 
along with Iris two distinguished ditcipK s, Iman Muhammad and Abu 
Vusuf. Imnaam Sbafei. Imam Hanbal ai d Iiram Malik and the Imams 
and Mujtahids of Shias, Muataeilas and of other sects of Islam. 

Ahmad Giri L. Mst. Bef^ha, Cr. Ref, No. 222 1 2011 Dj- 7-3-1955 
air 2955 Jc&K 1 (H. C.) D. B. 


Natural justice principle of — Judge in one’s ov/n cause 

Mr Gadkari who liad associated him-sclf with the scheme at 
one stage or the other was av>pointed a member of the Commission 
of Inquiry to judge as to who was to he blamed for the delective working 
of the scheme. It is pointed out by the leained counsel for the appoint- 
ment of Mr. Gadkari was not in consonance with the principles of natural 
justice as he was a judge in his own cause. There is a good deal 
of force m this contention. From the report of the Commission it 
appears that Mr Gadkari had tendered his advice and had inspected 
the working of the scheme. In these circumstances it could not be 
denied tliat the Commission so constituted wculd not give reasonable 
assurance to die petitioner about its complete impartiality. 

Gh. Rasul V State' Misc. Appln No. 23 of 1955. Dl- 21- 9- 2955. 
AIR 1956 Jc&K 17 (H. C,) F. B. 

Natural Justice principle of — Violation hit by Art. 14 Consti- 
tution of India. 

Violation of the principles of natural justice comes within the 
purview of Art. 14- 

important principle of natural justice is that a person 
should not be condemned unheard. 

Where a Government servant was demoted on the report of 
the Commission uf Inquiry and he did not know whether he was 
called upon to meet the charges or whether the Commission was 
functioning as mere a fact finding Comission and he was not apprised 
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AIR 1950 


(PC) 


of t ie findings on the basjs of which he was punished, there k a 

principles of natuaal justice and the infringement 
iL fundamental rigiits which he enjoys under Art 14 Constut; 
of India as applied to the State of Jammu and Kashmir 

Cases Referred : 

(1917)-]917-1 kb 486 

io-! W ^ '■ ^ LR 180 

aS {o-^ pc 1230: ILR (1940) Lah 6^ 

AIR ]9o) sC 425: 1955 SCA 545 (SC) 

SC 188 1950 SCR 459 (SC) 

App/n. No. 23 

AIR 2956 J(SN J7 (H. C.) F. B. 

of the agent of the 

gence of the party Negligence of the 

*^egligence of the agent- 

Held that negligence of the partie’s agent is in law the 
negligence of the party h.nself, It is not a sufficient cause for 
delay. No doubt ,n some cases the Court has shown favour to the 

fhf "'a P roved that the party has been diligent though 
the AdvoCcTte was negligent- ® 

Mst. Sarwar Sultana Be(lum Versus Sultan Mohd Feroz Din Khan c& 
Urs. Civil llnd Appeal No. 98 Of 2C02, 7 J<£K LR 78 ( H. C- ) 

U- JD^ 


of 2955. D/- 27- 9- 


party is the negli- 
Advocate is the 


Instruments (1881) S. 18 -- Discrepancy betweer 

amount mentioned in words and amount mentioned in figures. 

in a difference arises between the sum expressea in words 

in the body of the instrument (pronote) and that mentioned in 
figures on the top in one corner, the amount mentioned in words 
will be taken to be the sum for which the instrument was made 

nature of S. 18 gives no choice to the Courts 
to give preference to the sum mentioned in figures over the amount 
men rioncd in words- 

Org. Civil Suit No. 54 of 2005, 01- 11- 6- 2954, J(fiK Bank Hd- V. 
Q- Taj Din, AIR 2954 J(£K 56 (H- C.) F. B. 

New Plea raised for the first time before the hoard not 
entertainable. 


Held furth<;r that the plea of the defendant-appellant that he 
becarne full proprietor before the registration of the silc and no right 
ot prior purchase can exist where, a person acquires title not by 
transfer but by adverse possession, adopted for the first time before 
the Board should not be entertained at this stage- 

Dm 17. Gopal Singh <£ Ord, Civil Appeal No. 25 Of 294?' 
6 Jd}K LR Page 223 (Board) 

New point or objection— raised for the first time before the 
appellate Court. 

Held that it was not fair to the decree holder to allow the 
juagmenc debtor to raise the point before the appellate Coqrt- In 
the absence of an opportunity being afforded to the decree bolder 
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It 


impossible to speculate as to the 

S?a1:e Ihe nV by the decree holder to 

frustrate the objection raised by the judgment- debtor. 

9 'of ?9%. 1 fiw iT’iwTBjal 

ancestral in the hands of the husband-Widow 

husba?d-Prn^ her deceased 

widow under*^ H-“''H-'t^ conferred during the possession by the 
uJk ”*s Highness Command dated 8th July 1933 - 

Whether property self acquired qua widow 

possession ‘^k ‘V <^'’2 previous 

fntSrst Ls"' i . but firstly whether the nature of the 

rmrthfn/°"f i' '"’ husband or whether it is due entirely to 
some-tbing which happened during the possession bv the widow. In 

proprietary rights were conferred by the State 

Ptoperf possession by the widow. In these circumstances, the 

anther he ancestral 

nci became their self-acquired property which she was entitled 
djumatC' 

Further ]ield that to get the character of self-acquisition, 

IS not necessary that cash consideration should be paid. 

^ohd Alarn dJ Ors V. Mst Nebo Anr) Chnl 2nd appeal No. 327 

of 2002—6 rJdjK LR Pa^^e 77 (P.C.) D. B. 

Offence ^reparation- attempt and completion of offence under 

-gress and Internal Movement (Control) Ordinance 2005— Section 
^ What 18 — 

offenr/^^T^ mei e moving towards tlie border was by itself no 

the kX lo ^ /'^^ence would be said to have been committed when 

while rr ^ crossed. If an accused was arrested on the border 

the amicel]^ over, it should be called an attempt, but if 

of distanr , moving towards the border and had yet a good deal 

for simnle^ r>isr,e''^f’ mere preparation and not even an attempt 

accused miulir I before actually reaching the border line, the 

and c^e back rf . h"-- mind and repented of her action 

moved towards i’” presumption that any body, who 
veu cowards tbe border wanted to cross over. 

No 74 Of 2007. 9Jd}K L. R. 

^54 (H. C) Single Bench. 

^p'pelu^^rndhnhir^f® ~ T hearing of all suits, 
agreements or contest transfer of land by oral 

In a rUiew October 1946 

vice was te^Xr^S k o°" ^efore Board of Judicial Advisers, ad- 

II of 1946 was issued ^^'^bness before nOrder No. 

after that ord” was 1..u“d -'^Wk Tk** by .« is Highness 

the mischief of Order nXiI of'^^flJe^ application within 

Board pronouncehhdr o^nionhnd^ f ;?°"cluded when the 

For all practical purpore^ the con^ ^heir advice to His Highness. 

advice of ihe Board. ontroversy is put an and to by the 
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Ki], Abdul Azi:: Mantoo Petitioner^ Versus, Dr- Shivji 

0)^positc Party .M’i.Vf.'. Application No. 2 Of 1946, 6 J<&K LR Page 
146 (Board of Judicial Advisers) 

Ordinances — Issued under Constitution Act (XIV of 1996) 

Difference between ordinances under section 5 and section 38 — Ordinance 
under the latter section in force only for 6 months while that issued 
under section 5 has no time limit -inherent powers of H is Highness. 

hild that tor an Ordinance passed by His Highness under 
Sccti( n 0 of the Constitution Act, ]996- by virtue of the inherent 
yo\ccrs re'^erved in him, no time limit is prescribed in the Act and 
su .li an Ordinance will continue to exist as ’ong ns it is not repealed 
ly the authority promulgating the same while an Ordinance issued 
under s efion 38 of the Act remains in force only for six months- 


Ghhiam Nabi Bazaz (£' Others Versus State, Criminal Revision No- 28 
of 20C6- 9 JdiK LR 23 (H- C-) Single Bench- 

Ordinance No. XXI of 2004 — Passed by the Offg. Head of the 
Administration under Command Order Nq. 176 — H of J947 dated 
30th October 1947 — W liether the Ordin.ee ultra vires of the powers 
conferred by His Highness on the Head of the Administration. 


Held that under s:ction 4 of the Constiturion Act, His Highness 
cm Fu^pend the c institution or replace the existing administrative 
machinery by u different Agency altogether. Under sect ion 5 of the 
Constitution Act: His Highn-'ss can pass nny orders and ordinances 
on his own motion. Obviously then, the Head of t lie Administration 
has been appoint d in cxncise of his inherent authority and powers 
saved by sections 4 and 5 of the Constitution Act. Therefore, the 
moment the Head of the Administraticn was appointed with_ powers 
to deal with emergency he must be presumed to have been invested 
with authority and jurisdicMon whic ^ appertain to prepare incidental 
to the Adninis^rarion of the Jamn u and Kashmir State during the 
period of emergency. This would certainly give fullest authority to 
the Head of the Ad ninisrration to pass orders and ordinances incidental 
to the administration of the State. The powers of the Administration 
not having been defined in the order of appointment, a gerural 
delegation of all powers - executive and legislative have to be presumed 
which are ncc ssary for dealing with the emergency- 


Further held that there is an assumption in favour of the 
legality of a Statute and a Statute si ould not be held to be 
unconstitutional or ultra vires unless it is clearly repugnant to the 
Constitution- Whatever doabts one may have entertained as regards 
validity of rhe said ordinance must be completely set at rest after 
the confirmation of His Highness It is <in elementary principle or 
law that every ratification back to and is equal to a prior command- 


AIR 1943 Nag. 36, 1940 All- 272 (FB), 1936 Cal- 87 followed. 

Rehman Kenu V- Razak Lawai <£ Am- Civjl Revision No- 2 Of 
2005, 7 J(&K LR 270 (H- C.) Single Bench- 

Ordinances — Passed under Ss. 5 and 38 of Constitution Act 1996 
Distinction between the two — Ordinances passed under S. 5 does 
not expire after 6 months no time limit prescribed — Would conti- 
nue to exist as long as it is on the Statute Book untill repealed 

by the authority promulgating the same J&K Enemy Agents 

Ordinanc> (8 of 2005) passed under S. 5 was still in force 


I 
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A time limit of six months is prescrLoed or an Ordinance 
that may be passed by biis hiighness under S- 38 of the (J & K). 
Constitution Act, 19S6, on the recommendation of the Council, 
but as regards the laws and ordinances that arc passed by His 
Highness by virtue of the powers reserved in him under S.5 of 
the Constitution Act no time has been prescribed in the Act. The 
result is that any such ordinance passed under S. 5 by His Highness 
would continue to exist as long as it is on the Statute Book, and 
has not been repealed by the authority promulgating the same. 

Held that the Enemy Agents Ordinance. (8 of 2005) having 
been passed under S. 5 of the Constitution Act was scill in force 
and would continue to be in force till it was repealed. 

G/i. Nabi d} Ors^ y. State, Cr. Revn. No> 28 of 2006, Dl- 9 Maghar 
2006, AIR 1953 JdK 3 (H.C.(S.B. 

Ouster Possession of co-owners Whether mere mutation 

constitutes ouster- 

Mere Mutation on the part of a co-owner in his favour w^ould 
not constitute sufficieJit ouster of the other co-owners who are 
presumed to be in constructive possession- There should be some 
overt act to the knowledge of tie other co-owners to show that 
the co-owncr in possession is i‘'olding the property exclusively for 
himself and denying the title of other co-owners. AIR 1922 All. 
399, Reid, on 

AnnO' Lim Act, Arts. 142, 144, N- 35. 

Ahmad Dar V. Mst. Mnhhti, 2nd Appeal No. 16 of 2007, D/- 6- 9- 
^959. AIR 1951 JdK 21 (H. C.) D. B. 

Paramountcy lapse cf — Its effect on the State of Jammu and 

Kashmir, 

Prev'ous to the partition there w^as no doubt that the Ruler 
of the Jammu and Kashmir State was under the suzerainty of the 
British Crown in as much as foreign relations were under the excusivc 
control cf the Crown representative* B-ut in sofar as the internal 
sovereignty of the Ruler was concerned it was absolutely unlimited 
and there w^ere no fetters on it. In this connection it would be 
relevant to reproduce Section 4 and 5 of the Jammu and Kashmir 
Consdtiition Act, 1996. as they stood before the Act was amended 
in November 1951; 

These provisions made it crystal clear that territories comprised 
in the State of Jammu and Kashmir were vested in His Highness 
and governed by and in his name and all rights, authority and 
jurisdiction appertaining or incidental to the government of these 
territories was exercisable by His Highness except in sofar as was 
otherwise directed by him* Deipite the fact that under the Act 
a Legislative Assembly, i. e. Praja Sabha, Legislative, Executive nd 
Judicial powers of His Highness in relation to the Stat. ^and 
its Government were declared to be or to have always been inherent 
in and possessed by His Highness- In view of these clear provisions 
it is futile to argue that His Highness* powers to do what he 
pleased in relation to the State could be seriously Questioned- So 
far as the internal sovereignty of the State was concerned the 
powers of the Ruler were similar to those of the British parliament. 

While the Maharaja of Kashmir was under the Paramountev 
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ot the Britisli Crown before the parritjon of India from 15-8-1947 

uiiJer section 7, Indiai: Independence Act (10 ar d 11 Geo VI Ch. 3C) 

passed bv the Brit.sh Parliament :^uzerainty of His Majesty over 
the Indian States lapsed and all functions exercisable by His Majesty 
at that dare with respect to the State of Jammu and Kashmir all 
obligotions of His Majesty towards the Jammu and Kashmir State 
or the ruler thereof ar,d all powers, rights, authority or jurisdiction 
exercisable bv His Majesty at that date in relation to the State of 
Jimmu and Kashrnir be treated or otherwise lapsed and the State 
bccime an independent and sovereign State in the full sense of 

LJ- Thus wliatever limits to the sovereignty 

ot His Highness in relation lo matters Coming within the sphere 

^ existed before 15- 8- 1947- these ceased to exist and 
His Highness becam.. ,m uncontrolled and absolute sovereign even 
in relation to such sphicr:; from that- 

Maghar Sniilh dj Ors. 17. Principal Secretary JeSK Goveryiment, 1st 
Appeal No, 29 of 200o and 4 of 2009, D!~ 25- 3- 1953. AIR 1953 
Jd}K 26 {H. C.) D. B. 

Partition of estate - Claim for — Question of title — S- 139 (2) 
(xvii] Land Revenue Act (XII of 1996) 

1 _ ■ settled ri'at an order, in partition proceedings 

• ’ . T ^ -■'-d party a right to seek his remedy 

^ r ■ " made hy a revenue officer in his capacity as a 


leaving ■ 
in O'- ’■ 

r wenu 
civil suit 
immediate' 
had comai 
advanced 

Jamadar 

Khan <£ 
dc&K LR 

Partition 
Law had 


f ■ j uiiioei 111 nis capacicv as a 

't;ic-;r and not m his capacity as a Court, cannot 'bar a 
oa a question fn title, whether such a suit is brought 
y a ^t..r passing of the order or before the partition proceedings 
^nc.,d or^ it is brought after the partition proceedings had 
to ccit.un stage or even when they had been completed- 

Khan <£ Ors. (Pliff. Appits) Versus Hayat Ali 
Urs- (Uetdt. Respdts) Civil A.ppeal Ko- 14 Of 1945, 6 
page 166 (Board of Judicial Advisers). 

Joint family property Mitak-shara School Hindu 

to be made. 


, • Mitakshara School of Hindu Taw, the partition of 

e Hint estate consists in defining the shares of the co-parceners in 

. I ,-j it is not necessary that there should be an 

actual division ot property by mots and bounds. The definition of 

snares may be proved inter alia by an entry in the Rights showing 
e shars ot erch memb.r of the family. Such an entry will be the 
evidence of severance of the joint status- 

Nawaboo c& Others V. Hari Chand, Civil 2nd. Appeal No. 207 Of 
2003, 7 Jc&K LR 14 (H. C.) D. B. 

Partnership Act (V of 1996) — Section 69, sub- section (2) - — 

Ult not maintainable unless firm registered The plaintiff^* 

firm not registered on the date of institution of suit — Subse- 
quent registration — Effect- 

/fe/d that the suit may be considered to have been instituted 

on the date w^hen the firm w^as registered if it was nor otherwise 
barred on that date. 

41 C- W. N- 534 and AIR 1937 Madras 767 followed- 
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Ghulam Mohd d2 Anr V, Ghulam Mohd. (£ Anr. Civil Revision No^ 
147 of 2003 (H. CJ F. B. 7 JcSK LR 220. 

Penal Code (1860), Ss. 97 and 99 — Decree for possession of a 
plot, in favour of a member of accused's party going there to 
fence it but stopped by complainants — Free fight resulting and 
one of complainants' party killed by Gun shot — Accused held 
did not exceed his right of self defence. 

A decree for possession was pas'^cd in favour of a member 
of the accused’s party and posses'^ion having been already given 
to him» the accused. s party went to the plot to fence it. The 
complainant’s party stopped them as a result of wliich free fight 
took place and several persons on both sides were injured- A 
member of the complainants’ part\ was killed by a gun shot from 
the accused. 


Held (1) that the accused had a right of private defence 
and he had not exceeded it. It uould not l-'e fair to expect of 
an accused under such eircumstanc *s to weigh in golden scales 
the amount of force to be used bv him. AIR 1955 NUC (Punj) 
1953 j rel. on. 


(2) that it could nor be argued that the accused should 
have approached the police before taking the law into their own 
hand. It is not the intention of Ss. 97 and 


e 


-- -- — V.. ... ^..d 99, Penal Code to 

compel a person having the right of private defence to acquiesc 
in the act of the opposite paty and instead of protecting 
his property, run to the police and leave the aggressors to 
do what the law entitled him to protect himself against by execu- 
his right of pri\ate defence. 


ting 

AIR 


1934 All 829. rel. 


nn . 


(3) that from the fact that death had taken place in the 
complainants’ party it eould not be said that the accused persons 
were the aggressors : 

AIR 1954 All 35, Rel. on. 

Cases Referred: AIR 1934 All 829: 35 Cri LJ 780,1954 All 35: 
1945 Cr. LJ 54, 1936 at 622 : 38 Cr. LJ 139, (’35) 38 Pun LR 181 
1955 NUC (Punj) 13534 55 Punj LR 343. 

dabhar Dar V. State, Cr. 1st appeal No. 9 of 2011, Di- 11- 4- 1955. 
air 1555 J&K 9 (H. C.) D. B. 

Penal Code (1860), Ss. 201, 300 and 302 — 


Recovery of head and clothes of deceased at instance of 
accused — Assused cannot be convicted under S. 302 — Accused is 
guilty of offence under S- 201 — 

Anno. Penal Code, S. 201 N. 6 ; S. 300 N. 45. 


Ali Shah V. State, Cr. 1st. appeal 16 of 2010, DI- 29- 3- 54. 
2954 J&iK 42 (H. C.) D. B. 


Penal Code (1860). S. 300 — Benefit of 
(1872), S. 3). 


doubt — (Evidence 


AIR 

Act 


No convincing motive for murder brought home to accused — 

Testimony of eye-witness regarding discovery of dead body shattered 
by evidence of investigating officer— Mystery surrounding two reports 
made to police, in that, one drawn up by Numberdar and Chowkidar 
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did not mention names r{ eye — witnesses and the other drawn up 
hy husband of deceased- from which conclusion was irresistible that 
report was outcome of conspiracy against accused who was regarded 

as a village bully Also it was impossible to srecord definite 

finding on question of scene of murder — Held there was room for 
grave doubt in truth of prosecution story — Accused held was entitled 
to benefit cf doubt* 

Anno- Penol Code* S- 300 K. 44; Enidence Act S. 3 N. 5. 


Walt Par V. State Cr. appeal No. 2 of 1952, DJ- 9- 8- 1952- AIR 
1953 Jd’K 44 (Board of Judicial Advisers). 

Penal Code (I860), S. 300 — Murder — Burden of establishing 
guilt — Duty of prosecution — Evidence Act (1872), S. 103. 

The burden of establishing guilt of the accused is throughout 
on the prosjciition and the prosecution must prove every link in 
the chain of ev idence against tlie accused from the beginning to the 
end. Wlien twr- persons are seen together and shortly afterwards 
one of them is found to have been murdered it cannot be inferred 
positively tnat his companion is responsible for the 
murder of the decensed unless there are other circumstances to 
support that inference- No doubt the circumstance that the deceased 
was last seen in the company of the accused but mere circumstances 
of suspicion without more conclusive evidence are not sufficient to 
justify conviction of the accused- Anno- I. P. C.> S- 300 N. 45; Ev- 


Act: Ss. 101 to 103 N. 3. 

Samad Malik V- State, Cr. 1st appeal No. 8 of 2009, D/- 9 Assuj 
2009, AIR 19^3 J<£K 2 (H. C.) D. B. 

Penal Code (1860\ S. 302 — Evidence of murder — Motive, how 
far relevant. 


Whei'e in a trial fo“ muT-dcr, there is direct evidence of a 
reliable character ?io question of motive can arise- This is* of course, 
subject to the consideration that the truth of the direct evidence 
but if m'king all allowances for it, the direct evidence can be 
trusted, the question of motive presents little difficulty. 

Hence the mere fact that the motive alleged by the prosecution 
is inadequate is noc in itself a ground for not convicting the accused. 

Anno. Pena- Code, S* 3 -0 N. 42- 

Satar Mir P. State. Cr. Appeal No. 3 of 1951, DP 11- 51. AIR 
1952 JdzK 22 (Board of Jud. Advisers) 

Penal Code (1860), S. 302 — Motive 

Motive howevtr strong is nothing more than a link in a chain 
of circumstances establishing the guilt of a person. At the same time 
mere non-establishment of motive would not be a sufficient ground 
to order the acquittal af an accused- 
Ann. Penal Code, S. 302 N- 14- 

Ali Shah V. State. Cr. 1st Appeal No. 16 of 2020, LP 29 - 3- 1954. 
A7R 1954 J8iK 42 (H. C.) D. B. 

Penal Code (1860)» S. 302 — Sentence — Discretion — How to 
use — (Criminal P. C. (1898). S- 367 (5)) 

The sentence under S. 302, Penal Code is no doubt in his 
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discretion of the Sessions Judge, hut he has to exercise that discretion 
in accordance with the well known judicial principles and not quite 
arbitrarily in violent disregard of those principles- 

Anno. Penal Code, S. 302 N- 2, Pt. 6, Cr- P. C- S- 367, N. 14 

Ana Mohd V. State. Cr. 1st Appeal No. 55 of 2006, 0/- 15 Katik 
2007, AIR 2952 JdK 36 (H- C.) D. B. 

Penal Code (1860). Ss. 304 and 326 — Common intention 

Common intention means the intention to commit the crime 
actually committed. It may not be a pre-conceived plan and might 
come into -existence even at the time when the fight ensued- 

Four persons went at late hour in the night to the place 
where the deceased resided- One of them carried a thick- stick which 
could have caused grevious hurt is used m^re than once- Manner 
and circumstances in which they were going showed that every one 
of them was aware that a fight may be necessary consequence of 
their poing in which a hurt of some kind may be the result- Quarrel 
with deceased developing into hand fight in which beating was 
administered to deceased- Deceased receiving fatal injury but who 
gave that injury not known. Accused must be presumed to have a 
common intention to cause grievous hurt in the circumstance. Accused 
held guilty under S- 325 and not under S- 304(ii), Penal Code- 

Mehtab Singh V* State, Apveal No, 25 of 2001 ■> D/- 18 PO/i J007, 
air 1954 JeSK 17 (H. C.) 5- B. 

Penal Code (1860), Ss- 363 and 376 — Offence under 

Charges under Ss- 363 and 376 Sessions Judge finding 
girl was not an unwilling agent in going away with accused — 
Also that sexual intercourse was not against her will Age of girl 
found more than 14 years but less than 16 years when rape was 

committ‘>d — Offence held did not come under S- 376 — Offence under 
S- 366» however, held proved- 

Anno. Penal Code, S. 363 N. 1; S. 376 N. 1. 

lUamdin V. State, Cr. first appeal No- 5 of 2009, Dj- 18- 2- 1953- 
AIR 1953 J<&K 21 (H. C.) D. B- 

Penal Code (1860), S. 420 - Ingredients of offence — False rep- 
resentation to accused’s knowledge at time of making it must 
be proved. 

The main ingredients of an offence of cheating are that there 
should be deception of a person so as to fraudulently or dishonestly 
induce that person to deli\er any property to any person or to consent 
that any person shall retain any property or intentionally induce 
that person to do or omit to do anything which he would not do 
or act or omission causes or is likely to cause damage or harm to 
that person in body, mind, reputation or property. From this it 
follows that a wilful misrepresentation of a definite fact who intent 
to defraud would be cheating. Along with this, it has to be shown 
that the representation made was false to the accused‘s knowledge 
at the time when it was made. An act would not come within the 
definition of cheating if the representation has turned out to be 
untrue at a future date. 

Where the accused made a representation to the complainant 
that he would supply labour and in pursuance thereof he got two 
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sums of money at differ n*- times as an advance but ultimately 

fnilcd ro act according ro ihe representation and the complainant 

djj lot ahege anything H'o. e than this, the ac: would not come 
within the dctinuion of cheating. 

Anno, Penal Code, S. 420 N. 3, 4- 6 and II. 

Arnir CJwnd Id. Lok Nath, Cr. Misc, Apphi. No y9 of 20C9 Dl- 
10-J-J952. AIR 2952 JeSK 26 (H.CJS.B. ’ ' 

Penal Code (1860), St. 420 — Intention — Proof of — Breach of 
Contract 

1 of cheating is made on the 

con'.platn.u t to work for the latur and that he had not commenced 
wo, k m srit; of complainant making two payments as agreed, the 
complunaM , . s to establisli a prcconceivi d intention on the part 
of tne i.cmscd o, not carrying out the terms of the agreement- Sich 
an intention cannot be presumed fiom the mere receipt of monev 
and not vvoiking subsequently according to the terms of the agreement. 
Mere receqy of money vvould rot be cheating unless it is shown 
that It wa< iecei--ed w th the rreconedved intention of deneing it 
later on. ^ >'yemtion is chan ed subsequently it would not be 

cncatMig. Ind C as 167 (1) (Pat) and AIR 1923 Lab 621. Rel on- 

The whole ir.meaction may amoeint to a breach of canernc^ 

might meolye a bivaeh of tairh- a betray , I of confidence, and might 

arouse moral F-ut that would net convert it in-o a 

criminal off.! ce. AIR 1-38 Mad 129 Rd on. 

Anno. 17 P. C., S. 420 N. 4, 11. 

I' Chand, Appln. No- 1C5 of 2009, Dl- 

25- 2- 195 j. AIR 1^53 J(XK 22 [H-C.) S. B. 

Penal Code (1860), S. 498 - Ranbir Penal Code, S. 

IVlamec \voman eloping with lover and staying with 
her own free will Both of them are guilty under S, 

In f-^e Stite of Kashmir an elopement which was the result 
ot loint id venture by a ;-narriod woman with a lover would, in 
view of the addition ro S- 498, R. P. Cd, that in such cases the woman 

abettor, certainly come within the mirchitf 
ot o- 4.0- R. P. C. If a married woman whose husband is living 
were 10 ^ elope with another person, both of them will be guilty 
und^r b 4^8. R. P. C- tfie h^ct tnat the woman with her own free 
will has chosen to stay w.th the accused and that she is a free 
agent to leave him any moment s le likes^ vvould make not the 

slightest difference, .^ince the wife is also liaHe to be dealt with 
as an abetter. Case law ref. 

Anno. AIR Man., Penal Code, S. 498, N. 1. 

Cases referred : 

AIR 1937 Eom 186 : 38 Cri LJ 769 

19^9 All 23: 50 Cri LJ 82 
1936 Cal 450:' 38 Cri LJ J80 

1939 Lah 295: 40 Cii LJ J60 

1933 Bom 489 ; 35 Cri LJ 376 

1837 Lah 617 : 38 Cri LJ 576 

26 Mad 463 : I Weir 574. 


498 - 

him 

498. 


of 
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Kesar cS anr. The State> Cr. Revn. No. c9 of 202L DN 25- 2- 1955. 

MR 1955 J^K 18 (H. C.) 5. B. 

Persona' deMgnata - Circular No- 136 - Order passed by the 

iWunsin in pursuance of Circular — No. jurisdiction conferred on 

an individual judge as persona desisnata Order therefore 

revisable. 

^ he/'d that refeti^nc^ to the circular would sliow that the 
jurisdiction in the matter has been given to the judicial courts and 
not to an individual judge as persona d. signata and as such any 

by ^ court under No. 136 is clearly rcvisible bv 

this Court. 

5z?7g/i 12. Ghulam Mohd. Civil Revision No. 6 of 2006, 8 
di^K LR m (H. C.) Single Bench. 

Personal Law — -- Applicability of presumption regaiding 

succession, inheritance, marriage, guardianship etc — Evidence 
®’tquired to establish custom to the contrary — 

of proof to the contrary, the presumption is 
rncd by his or her personal law in matters 
inherirancc, guardianship etc- Ihe very best 

, . that of a bigii older is needed to establish 

existence of a custom in derogation of the personal law of the 
parties to a litigation. Tlie more abi-ormal is the custom pleaded, 
the heavier is the burden on the party alleging the same and it 
IS not permicsible to infer the ixisrence of such a custom simply on 

some other analogous custom which 


In the absence 
that a person is gov. 
relating to succession, 
t e evidence and 


law' of the parties. 

of 1950, D/- 21- 6- 7950, 
Advisers). 


the 


ru inier rr 
the basis of the existence of 

IS not in conformity with the personal 

]2. Mst. Khr.tji, Appeal No. 4 
AIR 1951 dd>K 12 (Board of Judicial 

Pleadings — Gift denied in a general way No specific plCa 

J'^garding attestation of deed — At the trial execution proved 
hut no evidence regarding attestation — Whether rejection of 
deed on this ground justified. 

Party held was not bound to call evidence in regaid to 
attestation and rejection of the deed on th is ground held not justified* 
Anno. C P C. O. S, R. 3, N- 1. 

^h. Raghunath Devi 17. Kh. Samad Gashru, Civil Appeal No. 2 of 

7950, Dj- 16- 6- 1957. AIR 1952 ddiK 30 (Board of (Judicial Advi- 
sers). 

Pleadings — Indifference on the part of subordinate Courts. 

The Board of Judicial Adviseis have repeatedly commented 
on the indifference on the part of the ^ub— ordinate Courts in the 
matter of pleadings. If care is taken in the initial stages of a case 
to scrutinize the pleadings and to examine the parties before issues 
iire framed to elucidate obscurities in the plaint and the written 
statements considerable waste of time and expense would be avoided 
and the decisions would be more satisfactory. 

Mst, Ors. y. Salam Ors. Civil appeal No. 8 of 1948, 

d&.K LR 37 (^Board of Judicial Advisers). 

Pleadings Pleading of a custom 


5 


— Requirements. 

A custom should be pioved to be ancient, uniform and continuous. 


172 


It lias been pointed out so many times that thc^ pleading of a custom 
may not be presumed in e\ery case and that it has to be definitely 
sec r<mch and pleaded. In cases where certain customs arc very 
\velI.~k.io\vn and tound to h: generally in vogue this rule of pleading 
may be rehx:d. In the District of Kathua the custom of a resident 
diugbcer inheriting her father’s property in the same manner as a 
son is not at aU in vogue and never known to have been 
folhwcJ. The term ■Dekhter Khana Nashin” should, therefore, be 
incerpreced in its iiatui.il meaning and not in the sense it has 
been .icguired in Kashmir Valley In view of the custom prevailing 
tliere- 

M.st- fJevQ'ii V- Ramanand, Civil 2nd Afpeal A o. 22 of 2003, 7 
r/3cK LR iO. (H.L\) SingL Bench 

Possession ~ Nature of — Admisf iblity of revenue records and 

mutation proceedings. 


enn 

Act. 


also be presumed 


Held that it is open to a piity lo prescribe for^ a full or a 
limited title, Law cannot give b:rn a lu 1 licic, in view of the 
respondent’s ass.'rtion in pa t'ceediugs Im f re the revenue authorities 
and having regtrd to the pirccedings ot the revenue authorities 
and the entries in the revenue records, the po s.ssi^n of the res- 
pondent for more than 12 p'earS after that assertion can confer on 
him a prescriptive right as a mortgagee and not as a full proprietor. 

Held furtiicr tlmt mutation register is a puhl.c dccument 
and iis c.ntil.'.d C‘''py ch-arly admissible in e\ idence under section 
74 read with -cction 35 of ti e Evidence Act, 1977.^ The signed 
statement contained in the mutation order is admissible as an 
admission uiuLr s ction 2J of the Evidence Act, 1977, and the 
ccrriticd copy being more tlian 30 years old 
to be genuine under section 90 of the said 

Shiv Ram & Ors. 17. Ramoon Shah & 0,s- 
Appeal No. U Of 1947, 6 J&K LR page 119 (Board) 

Power of superintendence — Exercise of by the High Court 
Only in those cases where a party is likely to suffer irrepara © 
damage in case the order of the Court is allowed to stand. 

Under S, 64 of the J&K Constitution Act read with S. 22 
of the Letters Patent, the High Court has power ot 5Uicrinten- 
denc^ over Courts ^ver which it has rcvisional or appellate 
jurisdiction. As S. 21 of the Houses and Shops but Conrre4 Act- 
2009. Suh-:=^. f5) emvowers the High Court to hear revisions from 
an order the District Judge p^assed in ap''peal against tlie order o 
the Controller it can exercise superintendence over the Court oi 
the Controller as well- 

The power of supcrintendcrcc sl'on’d he exeiciscd very sp^anngly 


(Pltff. Respdt)- Civil 


and onlv in 


I those cases where a varty is likely to suffer 
damage in case an older of the Court is allowed to strnd- W 
there is another remedy open to a party the power of 
device of the High Court cannot ordinarily be invoked and B'-er - 
fore when a final order passed by the Rent Controller m a ca 
will be appealable and the aggrieved party would then 
right to get any crior rectified the High Court will not inter 
with an interlocutory order passed by this authority. 

Bodhraj P. Gurchrandas, Civil Revn^ No. 103 of 20J0 D/- 10- 2 
A/R 1955 Jc&K 29 (H. C.) D. B. 
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Practice — Witness — Credibility, 

It is not sound ground for believing or disbelieving a witness 
that he is of the same caste or community as the person in whose 
fauour he deposes. If evidence is to be judged by caste affiliations 
it is not difficult to conceive that Courts will be misled into very 
erroneous findings. 

R^gkumth Dass & Anr. V- Th- Rachpal Singh, Civil Revisions Nos. 
no and 113 Of 2003, 7 J&K LR 20 (H. C.) Single Bench. 

Precedents — Ruling not taking into consideration certain provi- 
sion of Law — Binding nature. 

Where a certain point of law is not brought to the notice 
of the Court in determining the causcj the decision is not a pre- 
cedent calling for the same decision in a similar case in which 
the point is brought before the Courc 

Hence wliere the ruling of the Board of Judicial Advisers 
(Kashmir) has not taken into consideration a certain provision of 
IdW, the ruling is not binding on the High Court of Jammu and 

Kashmir. 

G/i. Ra 5 w/ V. State- Misc. Appln. No. 23 of 1955, D/- 21- 9- 1955, 
AIR 1956 J&K 17 (H. C.) F. B. 

Pre-emption — Extinguishment of the right by waiver What 
amounts to. 

Held that when it is sought to extinguish a right of pre- 

emption by waiver it must by shown that there was some positive 
set amounting to relinquishment of the pre-emption right so as to 
operate as a forfeiture. Mere silence does not amount to waiver. 
A man may be present at the time of sale and not announce his 
intention of bringing a suit to pre-empt but that does not debar 
him because he has a whole year in which to make up his mind 

nor is the question of want of funds relevant to the right to 

pre-empt. 

Alit. Mali V. Ghulam Haider and Anr. Civil first Appeal of 2003 

7 c/&iC LR 104 (H. C.) D. B. 

Pre-emption suit — Limitation. 

The law of limitation in this State, in relation to suit for 
pre-emption, is contained in Article 10 of the first schedule of the 
Limitation Act and section 29 of the Right of Prior Purchase Act. 
Under Article 10 one years’ period provided for such suit commen- 
ces when the vendee takes physical possession of the whole of the 
property sold or where the subject of the sale does not^ admit of 
physical possession when the registration of the instrument of sale 
is completed. Section 29 of the Right of prior Purchase Act which 
supplements Article 10 of the Limitation Act provides two starting 
points in the case of sale of agricultural land, — 

(1) the date of attestation if any of the sale by a revenue 
officer having jurisdiction in the registration of mutations maintained 
under the Land Revenue Act, or (2) the date on which the vendee 
takes under the sale physical possession of any part of such land 
or property whichever date shall be earlier. The words “sale” occurring 
in section 20 must, in view of section 138 Transfer of Property Act, 
be taken to mean a valid and operative sale. Any other interpretation 
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of that term will militate against the spirit, if not also the language, 
of the Statute Lrw in force in the State. 

To make section 29 applicable it is not necessary that the 
physical act of taking possession should take place afresh where a 
vendee has already t.iken possession in anticipation_ of a registered 
instrument- In suet a case the mental act of holding the property 
under a title perfected by registration is tantamount to taking physical 
possess'on under the registered deed- 

cJamal Din V. Gopalsingh (£ Ors- Civil Afpaal No. 15 of 1947, 6 
JdlK LR page li3, (Board of Judicial Advisers). 

Presumption — Conclusive - Birth duriug the continuance of a valid 
marriage — Proof of valid marriage essential. 

Held that section 112 of the Evidence Act adopts the date 
of birth and not the date of conception as the basis of legitimacy 
and provides that birth during the continuance of a valid marriap 
is conclusive. But before suen a conclusive presumption c^n be 
drawn it must be shown that there was a valid marriage subsisting 
between the parties at the time of tiie birth. 

Atta Mefid y. Fida Mohammad, Civil IJnd Appeal No^ 1 Of 2003 
ill Forma Pauperis* 7 iJ<£K LR 99. (H. C.) D, B, 

Presumption — Copy of a document thirty years old — Copy^ itself 
thirty years old — Presumption as to the genuineness of the original. 

The execution and contents of a lost ancient document cannot 
be proved merely by the production of a copy which itself is 30 
years old I ut that this copy considered with the other evidence may 
give rise to a presumption as to the genuineness of the original. 

Dharm Sola Suthra Shahiyan* V- Mahant Harnam Dass and Or5., 
Civil Ilnd Appeal No. 72 of 2003, 7 J&.K LR 145 (H. C-) D. B. 

Presumption — Evidence Act (1872) S, 114 Presumption as 
to maintenance of a widow under Hindu Law — Death of father- 
in — Law — mutation of property in the name of the widow or 
pre- deceased son along with two other sons — Possession of widow 
for— more than twelve years. 

On the death of A the lands left by him were mutated in 
the name of his two sons B and C and the widow of a third son 
who had died during the lifetime of A- Along with B and C, the 
widow also enteied into possession of the land that was mutated 
in her name and retained it all along in her exclusive possessmn. 
Later on» the widow executed a will by which she bequeathed 
the property mutated in her name to B. After her death C bro^ht 
the present .'=:uit on the ground that the widow being a Hindu widow 
could not alienate the property mutated in her name; he prayed a 
decree for 1/2 of the property mutated in widow*s name. 

Held (1) that accordirg to Hindu law the wife of a predeceased 
son is not an heir of her father-in-law. All that she could claim 
in the family estate was maintenance. 1927 Oudh 138 rel. on. 

(2) that according to Hindu law there was no presuml^ion 
that l/3rd share allotted to the widow on the death of her father- 

in-law was in lieu of her. maintenance ; 1949 All 458 rel. on* 

(3) that there was no evidence to establish that the muta- 
tion was effected in the name of the widow as a mere consolation 
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or in lieu of maintenance as a result of an arrangement arrived 
at between the heirs of A and as such her 

the very beginning adversely to other heirs of A- VdOO All bJU 

and 1940 Oudh 269 Ref. 

(4) that the widow having remained in adverse possession 
for more than twelve years, her possession matured actually into 
ownership and that she had power to alienate it by will withou 

let or hinderance from any quarter. 

Anno : AIR Com- Lim- Act, Arts. 142 and 144 N. 22, 23 ; AIR 
Man- Evi. Act* S. 114 N. 20 


\ 


C35€5 I 

1927 Oudh 138 : 99 Ind Cas 890, 1949 All 458, 1955 All 630. 1940 
Oudh 269: 187 Ind Cas 179. 

Bhagwan Dass V- Krishenlal (& ors AIR 1956 J(^K 37 (H- C-)D. B. 
2nd appeal no. 269 of 2922 DI-9~2-56- 

Presumption^ Joint family property Hindu Law 

Held that while a father and his sons in a Hindu family 
may be presumed to be joint there is no presumption that any 
particular property standing in the name of one of the members 
is joint family property- unless it is established thar there was a 
nucleus of joint family property around which subsequent acquisi- 
tions could gather- 

AIR 1935 All. 3C3 ; 1926 Bom 408. 1930 Lah. 613. L L- R. 25 
Madras 149, AIR 1941 Lah. 447, 1942 Oudh 155 : dissented from. 

Amar Nath Tiku <£ Ors V. SH. Sonamali <£ Anr. Civil Appeal No. 

4 Of 2948 ; 8 Jc&K LR 92 {Board of Judicial Advisers) 

Presumption regarding a custom prevailing in one part of the 

country also prevailing in another part also no presumption. 

A custom should be proved to be ancient, uniform and 
nuous. It has been pointed out so many times that the pleading 
of a custom may not be presumed in every case and that it np 
to be definitely set forth and pleaded. In cases where a certain 

customs arc very well-known and found to be g^erally •J' 
this rule of pleading may be relaxed. In the District of Kathua 
the custom of a resident daughter inheriting her father s property 
in the same manner as a son is not at all in vogue and never 
known to have been followed. The term Dukhtar Khana Nashin 
should, therefore, be interpreted in its natural meaning and not in 
the sense it has been acquired in Kashmir Valley in view of th 

custom prevriling there. 

Mst. Jam V. Ramanand Civil 2ND Appeal No. 22 of 2003, 7 J(&K 
LR 10 (H. C.) Single Bench 

Preaumption-Whether joint Hindu family po.sessed of ancestral 
property. 

It is well known rule of law that though there is a pre- 
sumption that every Hindu family is normally joint, there is no 
presumption that such family is possessed of ancestral or joint family 
property or that any particular property is of that nature. 

PT. Janki Nath Applt- V. Sati Mali cQ Ors Civil Appeal No. 24 
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Of 1947 i 6 J<£K LR Page 238 (Board) 

Prevenive Detention— Grounds based on alleged illicit smuggling 
of three categories of essential goods to Pakistan— Two categories 

found not to be essential goods— Whether order of detention bad 
Jammu and Kashmir Preventive Detention Act. 2011, ss. 3(2) 

and 12(1). 

The petitioner was detained by virtue of an order of detention 
passed by the District Magistrate, Jammu, under S. 3(2) of the Jammu 
and Kashmir Preventive Detention Aot, 2011 and that order was 
confirmed and continued by an order passed by the Government of 
the S-ate of Jammu and Kashmir under s. 12 (1) of the Act after 
taking the opinion of the Advisory Foard. The order recited that 
it was necessary to detain the petitioner with a view to paeven- 
ting him from acting in a manner prejudicial to the maintenance 
of supplies and services essentia] to the community and was based 
on the ground of alleged illicit smuglling \y the petitioner of 
esssential goods such as shaffon c'oth, zari and mercury to Pakistan. 
It was found that shaffon cloth and zari were not essential goods. 
It was not established that the smuggling attributed to the petitioner 
was substantially only of mercury cr that the smuggling as regards 
shaffon cloth and zari was of an inconsequential nature. 

Held, that the order was bad and must be quashed. The 
subjective satisfaction of the detaining authority must be properly 
based on all the reasons on which it purports to be based- If 
some out of those reasons are found to be non-existent or irrelevant, 
the Court cannot predicate what the subjective satisfaction of the 
authority would have been on the exclusion of those reasons. To 
uphold the order on the remaining reasons would be to substitute 
the objective standards of the Court for the subjective satisfaction 
of the authority. The Court must, however, be satisfied that the 
vague or irrelevent grounds are such as, if excluded, might reasona- 
bly have effected the subjective satisfaction of the authority. 

Kashaw Talpade V. The King Emperor( (1943) F. C. H. 88), 
Atma Ram Sridhar Vaidya’s case ( (1951) S. C. R. 167), Dr Ram 
Kiishan Bhardwaj V. The State of Delhi ( (1953) SCR. 708) and 
Shiban Lai Saksena V. The State of LJ. P. ( (1954) S. C. R. 418), 
relied on. 

Dwarka Dass Bhatia Versus The State Of tJdiK, 5. C. R. 1956 Page 948 
Petition No. 272 of 1956 DI-1-21-56 

Preventive Detention Act, 2011 — S- 3(2)— S. 12(1).^ Preventive 
Detention— Grounds based on alleged illicit smuggling^ of three 
categories of essential goods to Pakistan Two categories found 
not to be essential goods —Detention order reciting— necessary to 
detain the Petitioner with a view to preventing him from acting 
in a manner prejudicial to the maintenance of supplies essentim 
to the community — alleged smuggling of Shaffon cloth, zari and 
mercury to Pakistan— Detention order held bad — If some out of 
those reasons on which the subjective satisfaction was based are 
found to be non existent or irrelevant the Court cannot predicate 
what the subjective satisfaction of the authority would have been 
on the exclusion of those reasons — Court cannot substitute its 
own objective standards for the subjective satisfaction or the 

detaining authority. , r j • 

The petitioner was detained by virtue of an order of detention 


f 
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passed by the District Magistrate, Jammu, under S. 3 (2) of the Jammu 
and Kashmir Preventive Detention Act, 2011 and that order was 
confirmed and continued by an order passed by the Government of 
the State of Jammu and Kashmir under s. 12(1) of the Act arter 
taking the opinion of Advisory Board- The order recited that it 
was necessary to detain the petitioner with a view to preventing 
him from acting in a manner prejudicial to the maintenance of 
supplies and services essential to the community and was based on 
the ground of alleged illicit smuglling by the petitioner of essential 
goods such as shaffon cloth, zari and mercury to Pakistan. It was 
not established that the smuggling attributed to the petitioner was 
substantially only of mercury or that the smuggling as regards 
shaffen cloth and zari was cf an ii consequential nature. 

Held> that the order was bad and must be quashed. Ine 
subjective satisfaction cf the detaining authority must be properly 
based on all the reasons on which it purports to be based. Ii some 
out of those reasons aie found to be nen-existenr or irrelevant, the 
Court cannot predicate what the subjective satis^^acfion oi the 
authority would be to substitute the objective standards o^ the Court 
for the subjective satisfaction of the authority. i he v^ourt must, 
however, be satisfied that the vague or irrelevant grounds are such 
as, if excluded, might resonably have affected the subjective satis- 
faction of the authority. t: n u 

Kashaw Talpade The King Emperor (1943) F.C.R. (88), 

Atma Ram Sridhar Vaidva’s case ((1951) E- 167), Dr. Ram 

Krishan Bhardwaj v. The State of Delhi (0953) SCR. 708) and 
Shiban Lai Saksena v- The State of U.P. (C19o4) S.C.R. 418), relied 
on. 


Dwarba Nath Dass Bhatia Versus The State Of Jc&K* 5. C. R> 1956 
Page 948, PetiHon No. 272 of 1^56. Dl- 1- 56. 

Preventive Detention Act (4 of 201 1 ) - S. 8 - Detention for 
reasons of security of State— Declaration as to non— supply ot 

grounds —Time Limit* 

Though it is highly undesirable that a detenuc with regard 
to the supply or non-supply of the ground is delayed, yet a reference 
to proviso to S. 8, Preventive Detention Act, would show that no 
Hme-limit for making a declaration with regard to the non-supply 
of grounds is provided by this Section or any other scf^ion of the 
Preventive Detention Act. Such being the case the Government 
cannot be forced to act in a manner which may be more desirable, 
but which the law does not make upon it obligatory. Hence where 
the detention is for reasons of security of State, the mere fact t:hat 
the daclaration as regards non-supply of grounds is made after the 
application for habeas Corpus is submitted to the High Court does 
not vitiate the detention. 


Hissam-ud^Din d5- or$ v/s State Cr. Mattersi Habeas Corpus Applns- 
Nos. 273 to 276 of 2022 DI-28-2-2955. AIR 1955 JcQK 7 (H. C.)F. S. 

Prior Purchase Act (II of 1993) —Plaintiff having right of prior 
purchase associating with himself strangeis — PIaintiff*s right 
defeated. 


Held that the principle is that a person who has no right 
of pre-emption is likewise a stranger and cannot be associated in a 
suit by one w’ho has a right of pre-emption. 

3 J&K LR 81 (F. B.) distinguished. 
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Ramzan Malick V. Gani Band Civil Ilnd* Appeal No* 306 of 2003 
7 JcSK LR 162 {H* C.).D. B. 

Privilege— Whether opinion given by Legal Adviser privileged 
— under section 126 Evidence Act (1872) 

Opinion given by the Law Secretary who functions as a Legal 
Remembrancer to the State, regarding tlie plaintiff's clain a "^oainst 
the State and which are in the nature of an advise given by the 
legal adviser to his client are privileged. 

Anno- Evi- Act: S- 126 NAL 2* 

L- Tirath Ram V. His Hi^hn'^ss Govt- Jd^K* Original Suit No* 2 of 
2 C 07 D/-29 Bhadon 2007, AIR 1954 Jc&K 11 (H* C,)S* B. 

Procedure— Suit for rendition of accounts of a dissolved partnership 
—Plea of defence that accounts finally settled between the parties 
— Preliminary issues as to the maintainability of a suit for 
accounts struck — Plaintiff not afforded an opportunity to prove 
his case that no accounts w^re settled — Suit dismissed on the 
ground that accounts were finally settled and suit for accounts 
not maintaina ble. 

HHd that the findings that accounts have already been settled 
and no case for re-opening of accounts has been made out, cannot 
be arrived at without framing proper issue and without giving an 
opportunity to parties to produce all their evidence. There has not 
been a fair and proper trial of the controversy between the parties. 

The case was remanded by the Board. 

Kundan Lai 12. L. Lachman Dass cQ Ors Civil Appeal No. 8 Of 
2947, 7 cJc^K LR 230 {Board of Judicial Advisers)* 

Production of documents — Late production not justified but no 
objection raised at the time of the production in evidence in the 
trial court or in other courts below — Grievance not entertainable 
before the Board. 

It is not clear by what procedure the late production of the 
documents was justified but it is clear that the respondent raised 
no objection to their reception in evidence in the trial Court or 
in other Courts below. And it is not possible at that late stage to 
entertain the grievance about th.e production of the documents. 

Shiv Ram Ors* (Plaintiff - Appellants). Versus Ramoon Shah 
Ors* (Defendant - Respondent) (Jivii Appeal No* 12 of 1947^ 6J<^K 

LR page 119 (Board) 

Promissory Note Unstamped - A stamped receipt attached 

to the pronote — Suit on the basis of promissory note Whether 

amount recoverable. 

The plaintiff has to establish an undertaking by the defendant 
to repay the sum of money received by him and when such 
undertaking is contained only in a proraissoy note which is inad- 
missible in evidence no suit can be brought on the basis of the 
receipt as the receipt does not contain any promise to pay. y 

Mst- Rehmaon V. Jagir Din, Civil Revision CAR A) No. 115 Of 
2003, 7 J(&K LR 44 iH- C-) Single Bench- 

Proof — Charge of murder — Straight forward account by prosecution 
witnesses in the F. I. R. — No evidence adduced in defence — Con- 
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mrrant findings of fact by the trial court and the High Court re- 
garding guilt of the accused One of the P. W‘s seemed won 

over — Extenuating circumstances mentioned in his statement in the 

court of Sessions Statement of this witness in the committing 

court tendered as evidence under Section 288 Cr. P. C 


Weld on careful consideration of the entire evidence in the 
case and of the arguments advanced by the learned advocate for the 
accused — appellant. The Board saw no reason to differ from the 
conclusions arrived at by both the Courts below and that the 
Board were satisfied that the appellant had been rightly convicted 
for the offence of murder. 

Gian Chand Versus State, Criminal Appeal No- 1 Of 1950 9 J&K 
LR 257 ( Board)- ^ 


Proof — 
suflQcient 


Execution of document less than 30 years 

proof* 


old — What 


is 


Held that this is no proof of the execution of the document. 
In the case of documents required by law to be attested there is 
an additional duty cast of proving the execlution by producing at 
least one attesting witness and it is only this additional obligation 

that is ob'dated by the proviso to section 68 in the case of registered 
documents. It does not mean that the execution of the document 
need not be proved at all- Identification of the signatures of the 
^nbe or marginal witness is not proof of the execution of documents. 
This requires some evidence to identify the signatures of the 
executants themselves. 

Bhagat Singh V. Rasil Singh & Or^. Civil Ilnd Appeal No- 14 Of 
2003. 7 JdiK LR 33 (H- C.) D. B. 

Provincial Small Cause Courts Act (1887), Art. 8— Rent— Meaning of. 

1 The word ‘rent* is used in respect of immovable property 

like land, house and shops. The word ‘rent’ therefore, has distinct 
meaning from the word ‘hire* and unless suits for hire are sped- 
ncally excluded from the cognizance of Court of Small Causes it 
be held that the suit for hire would not lie in the Court 
of the Small Causes. Thus the suit for recovery of hire for boats 
IS not excepted under Article 8 ; 7 Ind. Cas 553 (Cal), Reh on. 
Anno. Pro. S. C. Act Art. 8 N. 2- 

Radha Kishen V- Sona Khandu Civil Rev. No- 46 of 2007, D/- 

26 fJeth 2008, AIR 1952 c7&K 15 (H. C) C* J. 

Provincial Small Cause Courts Act (1887), S. 25 — Interference 
on question of fact. 

^ Normally the finding of fact recorded by the trial Court is 
not interfered with in revision but when the trial Court has brush- 
ed aside the documentary and oral evidence without giving any 

for doing so and has returned a finding contrary to 
the evidence on record, the finding arrived at by the trial Court 
can be overset in revision. 

Anno. Prov. Small Cause Courts Act, S- 25 N. 11 

Wan Chand V- Karam Chand- Civil Ren- No- 62 of 2008 DJ- 24- I- 1952 
air 1952 C/&X 27 (/f. C.) C- J. 

^blic Gambling Act (1867) S. 5 — Search warrant — Defects in 
Wrong procedure — Effect 
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Where the wnrrant was issued in the name of an officer 
who was not correctly designated in it, and the said officer did 
not follow the direction given in the warrant and also exceeded 
the authority that was given to him and the house which was 
searched was not the one mentioned in the warrant : 

Held that the conviction of the accused could not be sus- 
tained : 


AIR 1937 Cal 54 and 1936 All 109 Rel. on. 
Anno. Pub Gam Act, S. 5 N. 2* 


Ahmed Bhat & Or5 V- State Cr Rev- No- 38 of 2308 Dl-29 Assuj 
2008. AIR 1952 J&K 14 (H. C,) S- B. 


Public Prosecutor — intervening in 
withdrawing the prosecution without 
— He can do so — 


a private complaint and 
consulting the complainant 


A Public Prosecutor can intervene in a Criminal case ins- 
tituted on a private complaint. The Public Prosecutor who has 
taken charge of the case instituted on a private complaint can 
withdraw the prosecution without consulting the complainant. 

AIR 1924 All 203. distinguished. 

Partap Chand V. L. Behari Lai & Ors> Cr- Misc, No* 259 of 2010 
Dj- 11- 2- 1955. AIR 1955 J&K 22 (H. C.) D- B- 

Public Safety — Jammu and Kashmir Preventive Detention Act 

(2011), S. 4 — Detention of detenu Procedure laid in S- 4 

not strictly observed — Detention is invalid* 

Per Kilam and Shahmiri JJ. (Wazir C. J. contra) : Where 
the detention orders are not served on the detenus in accordance 
with the procedure established by S. 4, Jammu and Kashmir Pre- 
ventive Detention Act, 2011; the arrest and detention of the detenus 
are both improper and invalid. The procedure laid down by law 

has to be strictly observed and where deviation from legal procedure 

is entitled to be set free. AIR 1952 SC 106 and AIR 1954 J&K 

59 : Disting : 1955 J&K 7 (FB), Rel. on. 

M. Subhan & Ors. V. State, Cr- Misc- Applns- Nos* 38 to 40, 42, 
44, 48, <£ 51 of 1955, Dj- 2- 8- 1955, AIR 2955 JefiK 1 (H- C-)F-B- ' 

Public Safety — Jammu and Kashmir Preventive Detention Act 
(4 of 2011), S. 8 — Detention for reasons of security of State 
— Declaration as to non-supply of grounds — Time limit* 

Though it is highly undesirable that a detenue should remain 
in suspense, if the making of a declaration with regard to the supply 
or non-supply of the ground is delavcd, yet a reference to provi^ 
to S. 8, Preventive Detention Act, would show that no time limit 
for making a declaration with regard to the non-supply of grounds 
is pro^ ided by this Section or any other section of the Preventive 
Detention Act. Such being the case, the Government cannot be 
forced to act in a manner which may be more desirable, but which 
the law does not make upon it obligatory. Hence where the detention 
is for reasons of security of State, the mere fact that the declaration 
as regards non-supply of grounds is made after the application for 
habeas Corpus is submitted to the High Court does not vitiate 
the detention. 
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Hissam-ud-Din & State > Cr. Misc- Matters, Habeas Corpus 

Applns. Nos. 173 to 176 of 2011, D/- 18- 1- 1955, AIR 1955 Jc&K 
7 (M. C.) F. B. 

^ Kashmir Public Security Act (15 

. ~ Annexure to Council Order No. 356 C of 

c ouf'de jurisdiction - (Criminal P. C. (1898). 

S. 491) — (Constitution of India, Art. 226}. 

An order 'of detention directing that the detenu be detained 
at a place beyond the jurisdiction of the detaining authority is 
illegal as the annexure to Council Order No- 356C of 1947 shows 
at the power of arrest and detention has to be exercised by a police 
officer within his own jurisdiction. AIR 1949 Bom 37, Rel. on. 

Anno ; Cr. P. C ; S. 491 N. 7. 

^010, Dl- 

28- 7- 1953. AIR 1954 J<£K 7 (H. C.) D. B. 

- ni» - Jammu and Kashmir Public Security Act, S. 3 

- T- for need not be supplied to detenue 

Preventive Detention Act (195) ). S. 7 - Applicability. 

nf than defence, foreign affairs and security 

of Tam^’ Security Act is in force so far as the State 

iinrlir and Kashmir is concerned and detention can be ordered 
under its provisions. 

Consequently, an order passed under S. 3 of the Public 
^ecurity Act cannot be said to be invalid merely because the 

vfc:!, -'upphed with the grounds of detention. The pro- 

isions ot 6. 7 Preventive Detention Act cannot apply to such a 

the provisions of Public Security do not provide for 
supplying such grounds to the detenue. 

a App/n. No. 32 of 2008, 
Decided on 27- 7- 1951. AIR 1952 J<&K 4 {H. C.) 

Jammu and Kashmir Public Security Act, S. 


Public Safaty 

i3 


Order of detention under, passed and signed by a sub - 
ivisional Magistrate at a time when that sub-division had been 
converted into a district and when he had ceased to exist as sub- 
ivisional Magistrate— Order is invalid — Cr. P. C. (1898) S. 491 — 

Aryan V. State, Cr. Misc. Appln. No. 32 of 2008, Dl- 
27-7-57. AIR 1952 Jc&K 4 (H.C.) S. B. 

PuUi^ jr pyljijg Security Act (15 of 2003 ). 

Urder under — Form of, 

order j f®’''” '® Prescbibed in S. 3 in which an 

free I" is to be drawn but that does not mean that a 

orders has been given to detaining authorities to draw their 

the * haphazard manner. The order must not only show that 

and making a detention order, but it must also show, 

Was has a right to know, that the detaining authority 

the r I authorized by the CJovernment to take action under 
relevant section. 


PuHic ^efcty- J. and K. Public Security Act (15 of 2003), 
S. 3 Oroer under, should be signed by proper authority. 

Tne order under S. 3 is not an executive order, but is an 
order under a Statute. When a statutory duty is cast upon an 
authority to do a certain act. it is that authority which must do 
that act and sign all orders passed the said statute. Without express 
powers granted by the state to itself, the said authority cannot 
delegate its powers to any authority whatsoever. 

Held that the signing of the order by Deputy Secretary in 
place of the Minister was improper. 


G. A. 
7- 1954. 


Ashai 17. State, Cr. Misc. Applu. No. 4 of 2010, Dl- 22- 
AIR 1954 tJd.K 59 (H. C.) F. B. 


Public Safety — J. and K. Public Security Act ( 15 of 2003 ) 

(as amended by Act 13 of 2010), S- 3 - Power of Government 

«^ef«^ctive order and psss fresh order — (Criminal P. 
C. (1898), S. 491). 


1 , • * * has the right to pass a fresh order of 

detention, if it cones to the conclusion that the previous order of 
detention was defective on any grounds whatsoever and once such 
a valid order of detion is passed* any irregularities or illegalities of 
the per 10(1 prior to the making of the fresh valid order would in 
no way afreet the merits or the result of the case. 


Further, if at any time before the Court directs the release 
of the detenu, a valid order directing his detention is produced* the 
CfDurt can not direct his release merely on the ground that at some 
prior staec there was no valid order for detention. AIR 1945 FC 
18 and 1952— SC 106. Rel. on. Anno. Cr. P. C, S. 491 N. 7. 

G. A. Akai Persu.^ State, Cr. Mtsc. Appln- No- 4 of 2010, Dl- 
22- 7- 2954. AIR 1954 dc&K 59 (H. C.) F. B- 

Public Safety (Jammu and ICashmir) Public Security Act S. 
3 — Power of High Court - Criminal P. C. (1898) S. 491. 

Under S* 3 of the Public Security Act the sufficiency or 
insuffiriency ot material which might have satisfied the detaining 
authority effecting the detention of a person is a matter for the 
decision of that authority alone which passed the order of detention. 
The High Court has, however, power to examine the correctness 
of the recital about satisfaction of the detaining authority con - 
tained in any such order and if it coiDCS to the conclusion that 
the recital is incorrect, it may declare the order to be invalid 
and the detention of the individual concerned to be illegal. 

Anno. Cr. P. C. S. 491 N. 7. 

Ram Aryan P- State, Cr. Misc. Appln^ No. 32 of 2008, D/- 
27- 7- 2952, AIR 1952 Jc3K 4 (H, C.) 5. B. 


Public Safety — Jammu & Kashmir Public Security Act, S. 3 

Prior order of extern ment — Subsequent immediate order of 

detention — Validity — Criminal P. C. (1898) S. 491. 

A wavering mind can never be treated as “a mind satisfied*’ 
which is pre - requisite for passing an order under S. 3 of the 
Public Security Act. 

Where on the oral report of a police an order for externment 
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was passed against the detenuc hut the magistrate shortly after 
passed an order of detention against the detenue : 

Held that the order of detention was not valid in as much 
as the prior order of externmenc showed that the magistrate was 
not satisfied as to the necessity of the action taken later on. 

Cr. Misc^ Appln. No. 32 of 2008, Dj- 21-7- 
5L AIR 2952 JeSK 4 (H. C.j S. B. 

Public Safety Act (XV of 2003) - Section 3 (I) - Arrest and 
detention of suspected person — — Warrant of arrest issued on 
leceipt of complaints from indiv iduals - Arresting authority did 
not satisfy itself before the arrest that the arrested person 
acted in a manner prejudicial to public safety or peace-Effect. 

Held that the Public Security Act specifically provides that 
le arresting authority should be satisfied that the applicant has 
ac ed. IS acting or is about to act in a manner prejudicial to the 
pu lie safety or peace before he makes the arrest. The arresting 
authority cannot make an arrest on the complaint received by him 
irom other persons that the person is acting or is about to act 
m a manner prejudicial to public safety or peace. Tne legislature 

u u ility on the arresting authority that he 

ouid be satisfied before he makes tiie arrest and not go by what 

er persons say about the individual whom he is going to arrest- 

followed. V. State. Cr. Misc. No. 93 
2005, 7 J<£K LR 73 (H. C.) S. B. 

^ Kashmir Public Security Act (15 

No A-Annexure to Cabinet Order 

iNo. 928 C of 1949, D/- 27- 11- 48. — Validity. 

According to S. 38A, Public Safety Act,, the Goveinment 

cm delegate only those rowers to an officer or authority whirh 
p.-ssesses. Neither S. 3 (2) nor any other section of the Xct con 

nu'r/.f Governnaent to transfer a detenu from one 

Place of custody to another. The committal to custody has in all 

cases to be made by the officer who has effected or directed the 
arrest of the detenus, and therefore, the Notification (Annexure to 
Cabinet Order No. 928C of 1949. D/- 27- 11- 48) by which powers 
^ transfer are deemed to have been delegated 
Home and Dy. Prime Minister is ultra 
38 A of the Act. 

Gh. Nabi Jan V. State, Misc. Cr. case 
7- 1953. AIR 1954 J(3K 7 (H. C ) D. 

Public Safety — Preventive detention - 

1 O 0 of order of detention given in order of detention . «..ure 

Act 4''of2ofn Preventive Detention 

Act C4 of 2011), S. 4 — (Preventive Detention Act (1950), S 

Preventive detention is a serious inroad on civil liberties a nr? 
as such any law which in any way curtails civil liberties has to hf 
very str.ecly construed- The court has to see if the ifw afk 

not been meticulously followed, and it is finds even a 

^tom the express provisions of law or a 

have no hesitation in declaring a detention under such circumstances 


- - - 

vires of 


to the 

S. 3 (2) 


hon’bje 
and S. 


109 of 2010, Dl- 28- 


No. 

B. 

Directions as to 


execu - 
Failure 
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quite illegal. This shall apply with greater force in Kashmir as the 
law there is somewhat different and even a bit harsh when compared 
to the law in force in the other Indian States. When directions as 
to the execution of an order of detention are given in the order 
of detention itself, those directions have to be meticulously followed. 
Hence, where the ‘order of detention has provided that a notice of 
the said Order shall be given to the detenu by delivering a copy 
of this order to him, and no such copy is delivered to him, the 
order of detention is bad- 

Uusan.-ud-Dm and Ors- V. The State Cr. Misc- Matters, Habeas 
Corpus Applns^ Nos- 173 to 176 of 2011, Dl~ 18- 1- 1955> AIR 1955 
Jc&K 7 (H. CJF. B. 

Public Safety — Preventive Detention Act (1950), S. 8 — Grounds 
supplied to detenu — Introduction of irrelevant matter — Effect. 

The grounds supplied to the person detained should show 
relevancy to the object which the Legislature has in view, namely, 
the prevention of objects prejudicial to the maintenance of law and 
order. For, introduction of irrelevant matters vitiates the detention 
order as a whole, though there may be only a few grounds that 
arc irrelevant or illusory. 

AIR 1954 SC 179, Foil. 

Cases Referred ■ 

AIR 1954 All 315; Cri LJ 685 
AIR ]953 SC 318 : Cri LJ 1241 (SC) 

AIR 1954 SC 179: 1954 Cri LJ 456 (SC) 

Ghulam Qadir Hawabaz State, Cr. Misc^ Appln, No* 12 of 1955 
Dl- 17- 6- 2955. AIR 1955 J&K 35 (H. C.) F- B* 

Public Safety — Preventive Detention Act (1950), S. 19 — Does 
not contravene Art. 20, Constitution of India — (Constitution of 
India, Art. 20). 

It is true that Art. 20, Constitution of India forbids the trial 
and conviction of a person according to a law which was not in 
force at the time when the offence was committed; but proceedings 
under the Preventive Detention Act arc not judicial proceedings 
and preventive detention by itself not a conviction or sentence of 
imprisonrrent. Section 19 which is of the nature of an expost facto 
law which has been framed to govern the cases of those detenus 
who were arrested under earlier laws now repealed and whose 
remedies available to them then have new been taken away from 
them- does not. therefore, contravene the provision of Art. 20. 

G- A. Ashai V- Staie, Cr. Misc- Appln- No, 4 of 2020, D/- 22- 
7- 1954, AIR 2954 d&K 59 (H. C.) F. B. 

Public Safety — Preventive Detention Act (1S50), S. 19 Effect 
of, on High Courts powers — (Constitution of India, Art. 32) 
(Criminal P. C. (1898), S. 491. 

Section 19 appears to limit the powers of the High Court 
in respect of those detentions to whom S. 19 applies but it has to 
be kept in view that the powers of issuing writs of habeas corpus 
are guaranteed to the High Court by the Constitution and alw 
similar orders can be issued under S. 491. Criminal P. C. No doubt 
the scope pf S. 19 is wide enough yet it does not affect the power 
of the High Court to scrutinize the orders under which detentions 

are made. 
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The Court, has to see whether the detention order which is 
challenged is made or appears to have been made under a valid 
law. K a detention order appear to have been made under a valid law 
the Courts cannot interfere with that order and cannot release the 
detenu but if the circumstances show that the order has no sembalance 
of having been made under any valid law in respect of detention 
the Courts can release the detenu. 

Anno. Criminal P. C. S. 491, N. 3, 7. 

(?. A. Ashai V* State, Cr^ Appln- No- 4 of 2010 Dl- 22- 7- 

7954. AIR 1954 J<SK 59 (H. C.) F. B. 

Public Security 4ct (XV of 2003) — Section 3 Arrest and 

detention of suspected persons — Power of the Court to inter - 
rere in the order passed. 

Held that under section 3 of the Public Security Act the 
sutticiency or insufficiency of material wJuch might have satisfied 
ne authority affecting the arrest is a matter for the decision of 
that authority alone which passed the order of detention. The 
material which is produced before such authority may not be sufficient 
^ Court of law for determining whether it was necessary to 
Keep the detenue in detention. But the Court cannot substitute its 
own Judgment for the judgment of the authority ordering detention, 

Court go into the question whether the grounds which 
satisfied the detaining authority w^cre reasonable or sufficient. It is 
0 a matter which can be scrutinised or inquired into by a Court 

slf' r ^ L authority detaining a person affirms that it was 

isried that the person was acting in a manner prejudicial to public 
atety or peace and the order w'as drawn in strict confirmity with 

Th Court cannot question the fact of his satisfaction, 

ne best judge to decide what is reasonable satisfaction is the person 
effects the arrest. 

Cr. Mhc. No. 92 Of 2005, 7 J&K LR 46 

(M. C.) Single Bench. 

Public Security Act (XV of 2003), — Section 3 — Arrest and 

, etention of suspected persons — When High Court can interfere 
the order passed. 

, that if the recital about the satisfaction of the detaining 

authority in the order that there were reasonable grounds for believing 
^at any person was acting in a manner prejudicial to the public 
wtety and peace, is not correct and the order is not drawn in a 
manner and in conformity with the Stature, the High Court can 
eclare the order to be invalid ane the detention of the person 

concerned to be illegal. AIR 1944 Pat 354 and 1948 All. 414 referred to- 

U. State, Cr. Misc. No. 92 of 2005, 7 JeSK LR 46 
Vn. C.) Single Bench- 

^hlic Servants (Inquiries) Act 1977 does not restrict the 

power of dismissal of His Highness or His Government. 

The Public Servants (Inquiries) Act 1977 is an optional 
measure which gives the Government power in certain circumstances 
. Institute a public inquiry under that Act in regard to alleged 
misbehaviour of a public servant. But it is not bound to take any 
action under that Act if it does not wish or consider it proper to 
^ so. This is made plain by the wording of S- 2 of the Act and 
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It IS not possible to treat the provisions of this Act as constituting 
any restriction upon the power of dismissal which His Highness or 
which His Government may possess independently of the Act. 

Anchal Singh V. Government, Appeal No. 15 of 1949. Dl- 17- 6- 1950. 
AIR 1952 J&K 1. (Board of Judicial Advisers). 

Ranbir Penal Code- S. 161 Charge under easy to make and 
difficult to establish — burden on the prosecution. 

A charge under S. 161 is one which is easily and may often 
be lightly Oiade, but is in the very nature of things difficult to 
establish^ as direct evidence must in most cases be meagre andcf a tainted 
nature.' These considerations cmnot however be suffered to relieve 
the prosecution to establish the charge beyond reasonable doubt* If 
after every thing that can legitimately be considered has been given 
its due weight, room still exists for taking the view that however 
strong the suspicion raised against the accused every reasonable 
possibility of innocence has not been excluded* he is entitled to an 
acquittal. 


Badri Nath V. State Cr. appeal No. 1 of 1952, D/- 18~ 8- 1952. 
AIR 1953 J&K 42 (Board of Judicial Advisers) 

Ranbir Penal Code (XII of 1989) — Section 302 — Murder 

Accused confessed guilt before the Committing Magistrate at 
the time when the whole case for the prosecution had been dis- 
cussed in the Court — Statement of the approver corroborated in 
all essential details by the statement of an eye-witness — Motive 
for the murder duly established. 

Held that the ca'^e against the accused appears to us to be 
proved to the hilt that he is personally responsible to have committed 
the murder. 

Thakiir Dass V. State, C^. Appeal No. 2 of 1949, 8 JcQK LR 99 
(Board of Judicial Advisers) 

Ranbir Penal Code (XII of 1989) — Section 302 — Murder — — 
Injuries rot found to be on vital part of the body — Contention 
of the^ de once that as there was no intention to kill, offence 
fell within the arbit of section 304. 


Held that this contention is entirely without force. The 

injuries found were according to the doctor, sufficient in the 
ordinary course of nature to result in death and in these circuns- 

tances death was inevitable. That a akilful surgeon who had all 

surgicU facilities at his disposal immediately may possibly have 

presented death is really not relevant as this is not a reasonable 
possibility. Even if the treatment of the patient had not been skilful, 
the charge of murder could not be avoided on this ground. 


Rehmat V. State, Cr. Appeal No. 1 of 1949, 8 J<£K LR 69 (Board 
of Judicial Advisers). 


Ranbir Penal Code ( XII of 1989 ) — Section 302 
motive established for the commission of offence 
murder and the deceased on good terms 


— Murder — 
Apparently 


No 

the 


Held that it is not necessary for the prosecution to establish 
the existence of a motive by the prosecution when the evidence is 
otherwise cogent and clear* 

Rehmat V. State, Cr. Appeal No. 1 of 1949, 8 J&K LR 68 (Board 
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of Judicial Advisers) 

Ranbir Penal Code (XU of 1980) — Sections 302 and 201 — 
Murder and causing disappearance of evidence of an offence — 
The co-accused's acqittal on the ground of non - availability of 
evidence of their complicity and non - establishment of their 
identity — The accused did not take part in inflicting injures 
which eventually resulted in the death of the deceased though 
at took active part in disposing of the dead bodies with the 

view to obliterate marks of evidence of the crime Whether 

accused can be convicted under section 302. 

Held that it will be vcrv unsafe to base the conviction of 
^^der section 302 by reasons of the provisions of section 

L 7 ' ^ The accused-committed an offence which falls within 
the mischief of section 201 R. P. C- 

I* L. R. 8 Cal. 739 relied upon. 

.Vaf/i V. State, Cr. 1st. Appeal No- 4 Of 2005, 7 J(&K LR 

w (H. C.) D. B. 

Rights — Entry of status in whether a necessary 
qualification — Tenancy Act — S. 18 read with S. 85 Group Second ( m ) 

Held that a suit for the r-^rcoverv of mesne profits does not 
in a Civil Court. 


Further held that the record of status in the Record of Rights 
IS not a necessary qualification. This is supported by the definition 

9^ . section 2 of the Tenancy Act, which says “tenant*' 
n landlord include the predecessors and successors in interest of 
■'1 tenant and landlord respectively. 

^haram Singh Civil First Appeal No. 102 Of 2002, 
7 r/c^K LR 6 (H. C J D. B. 

from which a registered document 

would commence to operate — 


j under section 47 of the Registration Act a registered 

shall operate from the time from which it would have commen- 
and if no registiation thereof bad been required or made 

th ^ registration. From this it is clear that 

rights took place on 29-11-1994, and according 
to Tenancy Act the period of 6 years will begin 

d'lte and not from the date of the registration of 
sale deed. The suit having been brought on 2-1-2005 i. e- after 

month and some days from the date of the execution 
tne sale deed is clearly beyond time. 

AIR 1936 Cal. 17 dissented from. 

19^ All. 70» 35 1. C. 347 ; 1937 Nag. I 1927 P. C. 42, 1928 P. C. 86 
1926 All. 549 referred to. 


Kishan Singh & Ors- Revenue llnd. Appeal 
20 of 2L104, 7 Jc^K LR 243 ( Boa»d of Judicial. Advisors ) 

Registration Act (1908), S. 49 — Collateral transactions Nature 

character of possession. 


, fp a suit for injunction restraining the defendants from interfering 

of ownership of the plaintiff in the property in suit; 
a defendant sought to adduce in evidence an unregistered rentdeed 
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in which the plaintiff had admitted that the property in suit belonged 
to a third person. 

Held that the rent deed was admissible in evidence for the 
collateral purpose of showing the plaintiff's assertion as regards the 
character of his possession. The nature or character of a person’s 
possession is really proof of a transaction showing in what character 
a person has come upon the land- Such a transaction is really a 
collateral one which, by itself, docs not require to be affected by 
a registered deed'. An unregistered document is. therefore admissible 
as evidence of the nature or character of a person's possession. AIR 
Com- On Registration Act, S. 49 N. 14, Foil.; 5 J&K. LR 153» RcL on. 

Anno. AIR Com. Regn. Act, S. 49 N. 14: 1950 Mula; S. 49 P. 186 

N “Callateral instrument” and P. 188 N. “As possession 

(Case law in AIR Com. note exhaustive). 

Cases Referred : 

AIR 1934 Lah 885; 16 Lah 313 1923 Lah 495 ; 4 Lah 249 
1939 Lah 658: 186 Ind Cos 106 5 J&K LR 153. 

Ali Mohd Bawan V- Gh> Mohi-ud-din 02 Or5. Civil Revn^ No> 107 
of 2010. Dl- 10- 10- 1955. AIR 1956 JdiK 24 (H. C.) D. B. 

Registration Act (1908), S. 49 — Unregistered document — evidence 

as to nature and character of possession (Jammu and Kashmir 

Registration Act (1908), S. 49 ). 

Under S. 49, Registration Act a compulsorily registerablc 
document, though unregistered and inadmissible in evidence of a 
transaction affecting immovable property, may be admitted as evidence 
for any purpose other than that of creating or declaring a right to 
immovable property such as for explaining the nature and character 
of the possession. The fict that a Proviso similar t> that added to 
the S. 49 of the Indian Registration Act, is absent in S. 49 of 
J and K Registration Act would make no difference. 

Anno. AIR Com: Reg. Act, S. 49 N. 14 :1950 Mulla. S. 49 P;^186 N- 

“Collateral instrument” and P. 188 N, “As posseion” (Case 

law in AIR Com. exhaustive). 

Case Referred : 

9 Cal 520: 12 Cal LR 209 (FB) 

AIR 1919 PC 44 : 43 Mad 244. 

Musa Orj. V- Amir Wanu Civil Revn- No* 54 of 2011, Dl- 20- 
12- 1954. AIR 1955 cI<£K 31 (H, C.) 5. B. 

Rendition of accounts — Suit for — Dissolved partnership Suit 

dismissed on the preliminary ground that accounts were finally 
settled on a plea raised in defence — Piaintiff not given opportunity 

to prove his case that no accounts were settled No fuir and 

proper trial* 

Held that the findings that accounts have already been settled 
and no case for re-opening of accounts has been made out, wnnot 
be arrived at without framing proper issues and without giving an 
opportunity to parties to produce all their evidence. There has not 
been a fair and proper trial of the controversy between the parties. ^ 

The case was remanded by the Board. 

Kundan Lai V- L* Lachman Dass <£ Ors* Civil Appeal No* 8 Of 
1947, 7 c7&K LR 230 (Board of Judicial Advisirsl* 
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Res Judicata 

Held that it is a well established rule of law that for the 
plea of rcs-judicata to prevail it is not always necessary that there 
saould have been an express finding on the relevant issue and if 
the di-cision in the former suit cannot be accounted for except on 
the supposition that the issue arising in the subsequent suit was 
decided the decree will operate as res-judicata on such issue. 

51 I. A.page 293 ; S. C- 51 Cal. P. 631 and ILR 15 Bombay P. 89 
fDllowed. 

Ahad Ganai V, Deivan Jewan Nath Madan, Civil Appeal No- 18 
Of 1941, 7 J<£K LR 228 {Board of Judicial Advisers) 

Res - judicata — Application of — Requisites stated. 

Held that in order that a previous decision in a suit is made 
applicable to a particular case on the ground of res-judicata it is 
necessary that . — 

(a) the matter directly and substantially in issue in the subsequently 
suit must have been directly and substantially in issue in the former suit; 

(b) the former suit must have been between the same parties or 
under whom they or any of them claim ; 

(c) such parties must have been litigating under the same title in 
tne former suit as in the present suit ; 

(d) the Court trying the former suit must have been a Court of 
competent jurisdiction and the matter in issue in the subsequent 
suit must have been heard and finally decided in the first suit. 

Ramloo Malik d? Ors. V- Abdullah Ors- Civil Appeal No. 10 of 
2006, 5 JeSK LR 204 (H- CJ D. B. 

Res-judicata — Declaratory decree passed by a civil court to 
the effect that the defendant was a State Subject and an ag- 
riculturist - Plaintiff not a party to the decree ; Decree 

obtained against the State whether operate as re-judicata. 

Held that sections 4 and 5 of the State Land Alienation 
Act, were enacted by the State for the protection of its subjects; the 
underlying policy being to prevent the passing of agricultural lands 
to persons w ^o arc not State subjects or are outside the agricultural 
community. Normally it is the Stare who would contest the claim 
a person to have that status. In any suit, therefore, which may 
be brought by or against the State in which the status of a person 
claiming to be State Subject and an agriculturist is in issue the 
State represents the entire community for whose benefit section 4 
and 5 had been enacted. In such a case the State represents all 
interests which would be effected by the result of the suit- In the 
absence of fraud or collusion the decree passed in such a suit will 
be binding not only upon the State but all those persons who were 
represented by the State. Though the judgment is not a judgment 
in rem so as to be binding on the whole world it will nevertheless 
bind a limited class of the public, namely, those who had an interest 
in the determination of the question whether the person concerned 
is a State subject and an agriculturist. 

,Dewan Anand Kama- Madan, V- Bhai Anant Singh, Civil Appeal 
No. 5 Of 1948. 8 J(£K LR 47 (Board of Judicial Advisers) 

Rea-judicata Suit decreed in favour of a party but adverse 
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finding against him on one point not necesaary for the passing 
of the decree — Finding not to operate as res-judicata- 

Where a suit is decreed in favour of a party but there is an 
adverse tinding against him on one point whic is not at all necessary 
for passing the decree, the finding cannot operate as res judicata 
as between the parties and as such the successful party is not 
competent to d| peal against that finding. 3 J&K LR 186, Rel.. on; 
Chitaley’s Civil P. C., Ref. to 

Anno. Civil P. C., S. 11 N. 108,109 and 110; S. 96 N. 6 Pts. 9,13 
and 14 . 

Mohd Mir V. Gh. Mohi-ud-din & Ors- 2nd Appeal No- 35 of 2006 
Dl- 1 Bhadon 2001- AIR 1954 Jc6K 32 {H- C.) S. B. 

Responsible Govt — Ushering of in the State of J&K — Procla- 
mation of His Highness dated 5~ 3- 1948. 

On 5 3-J948 His Highness issued a proclamation by w'hich be 
appointed a Cabinet to carry on the administration of the State. 
Sht:ikh Mohd Abdu’lah was api'ointed the Prime Minister and all 
other ministers were appointed on his advice. The Proclamation laid 
down that the C ibinet w^ould act on the principle of joint responsibility. 

Maghar Singh d} Ors- 12- Principal Secy. J<£K Govt- 1st. Appeals 
No. 29 of 2008 and 4 of 20C9, Dl~ 25- 3- J953. AIR 1953 JdiK 
26 (H. C.) D. B. 

Restitution “ Order passed by Munsiff under Circular No. 136 

Right to restitution an inherent right, apart from S. 144 

CPC — Power exercisable under S. 151 CPC when the case not 
falling strictly under S. 144 CPC. 

Held that this a relief which every successful suitor can 
claim. The right to restitution is an inherent right possessed by 
every suitor apart from section 144 CPC and the jurisdiction to 
make restitution is inherent in every Court and shall be exercised 
whenever the justice of the case demands. Powers can be exercised 
under section j 51 CPC when the case come strictly under section 
144 CPC. 

5- Seva Singh P. Ghulam Mohd, Civil Revision No- 6 of 2006, 8 
Jc&K LR 198 (H- C.) S. B- 


Restoration of Properly Ordinance (XXIX of 2004) sections 5 

and 6 — Whether orders passed under the Ordinance are subject 
to revision by the High Court. 


Held that tlie orders passed under the Ordinance by a 
Magistrate or the Sessions Judge are subject to revision by the High 
Court. Section 6 of the Ordinanre does not oust the jurisdiction of 
the High Court to hear revisions against such orders. Ordinarily 

hear revisions against a Judicial Crder passed by 
a Sessions Judge, unless this jurisdiction is taken 
words in a Statue. Maxwell's Interpretation of 

Statutes: r 116, A. L R. 1925 Cal. 1251. A. I. R, 1933 Bombay 59. 
A. I. R. 1928 Mad. 495. 


High Court can 
a Magistrate or 
away by express 


Raj Allas Des Raj and Anr. V. Mst- Batid Begum- CR» Revision 
No. 56 Of 2006- 9 J(£K LR- 69 (H- C-) D- B- 

Restoration of Property Ordinance (XXIX of 2004) — Whether 
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orders passed by a Magistrate under the Ordinance are of an 

executive nature acting not as a Magistrate but as a person 
a designata. 


He/d that an order passed by a Magistrate under the Ordinance 

IS a Judicial order and not an executive order. A judicial act done 
by competent authority upon consideration of facts and circumstances 

liability or affecting the rights of others. 

Bombay 280 referred to. A. I. R. 1946 Bombay 533 


and imposing 

A. 1. R. 1946 
distinguished. 


Raj Allas Des Raj and Anr. V- Aist- Batul Be^um, Cr. Revision 

No. 56 Of 2CC6. 9 J<&K LR 69 (H- C.) D.B revision 

Re-trial — Destruction of record. 

tU I under the present circumstances the onlycourse which 

the learned Sessions Judge should have followed was to order a 

re-trial. The provisions of Section 423(1) Criminal Procedure Code 
are mandatory. According to section 422 Criminal procedure Code 

eive’ Court does not dismiss the appeal summaraly, it shall 
give notice to the appellaut and to such oflicer as the Government 

may appoint in this behalf. According to section 423 (1) Cr^nal 

procedure Code the appellate Court shall then send for the 
of the case is such record is nor already in the Court, and after 
perusing such record. Pass an order according to law. The learned 

for the record of the case. Under these circumstances it wL 
incumbent upon him to peruse such record. instances it was 

AIR 1943 Mad 391(2) referred to. 

Rdiw^ ^Modii ^P. State. Cr. Revision No. 10 of 2006, 8 J&.K LR 

Retiail — Enemy Agents Ordinance (8 of 2005) section 9 Re - 
viewing Judge in a revision against order of acquittal can only 


that a reMewing Judge cannot convert a finding of 
acquittal into a convic ion but can only order a re-trial, in c.se he 

whqi r® revision petition. The reviewing Judge 

Urdinance can percise only those powers as are enumerated in 
section 439 of the Code of Criminal Procedure. enumerated in 

^0- 36 Of 2006. 

9 JcSK LR 54 (H. C.) Single Bench. 


Retrospective — Clauses 13 of House Rent Control Order 2000 
amended after filling of the suit and drawing up of issues but 
before the decree — Whether retrospective effect — What type 
ot suits may be construed to be retrospective. 

Held that suits which are declaratory or explanatory or procedural 
may be construed to be retrospective, but ordinarily no other statute 
^ IS to be construed to be retrospective unless it expressly or impliedly 
says so. On the contrary a Statute which affects vested rights is 
ordinarily presumed not to be retrospective. It may further be stated 
than the House Rent Control Order by its very nature cannot be 
retrospective unless it is oxpressly so stated. 
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Th. Hariwn Club V- Mr. Krishen Copal, Civil llnd Appeal No- 2CC3, 
7 J&K LR 113 (H. C.) D. B. 

Rever.ue Records — Entries in — Evidentiary value of Whether 
grievance about the late production of these documents enter* 

tairabte at a late stage. 

It m: y be cori t.c' that revenue r^; cords are maintained for fiscal 
purposes and by t emselves tiuy cannot confer any title upon any 
person but the revenue records may contain entries whicn may 
throw light upon the nature of a man's possession and if the nature 
of a man's possession is in issue and the revenue records throw 
light upon it they are not only admissible but they arc valuable 
documents tor that purpose- 

It is not clear by what procedure the late production of the 
documents was justified but it is cleir that the respondent raised 
no objection to ttieir reception in evidence in the trial Court or 
in other Courts below. And it is not possible at this lace stage to 
entertain the grievance about the production of the documents- 

Shiv Ram cS Orj. (Plaintiff - Appallants) V- Ramoon ^ 

(Defendant - Respondent) Civil Appeal No. 22 of 2947, 6 J(pK LR 
pa^e 229 (Board). 

Revenue records Entry in of proprietory interest whether 

sufficient by its force to create or extinguish propritory rights 
in persons affected by the entry. 

The entry of proprietary interest in Revenue records is good 
enough for revenue purposes but it is not sufficient by its own 
force to create or extinguish proprietary rights in persons affected 
by the entry- And the order of removal of a man's name from proprietary 
column of revenue recoids even when accompanied by a consenting 
statement does not divest him of his proprietary interest in the 
land unless it is possible to find a valid grant upon the consenting 


statement. 

Bhagtu c& Others V- Wazir Moti Ram c& Ors. Pifoo ^rS' V. 
Wazir Moti Ram <& Ors. Civil Appeals Nos. 22 & 22 of 2950, y 

Jc^iC LR 223 (Board). 

Reverue Record ~ Entry in Removal “ R^le? 

name of a pioprietary column by the final order of the Kulc 

does rot operate as a Crown grant 

He'd that the entry in the Revenue Records by which AJs 
name was removed and B‘s name was substituted in the propneta^ 
column of the record by the final order o. the 

as a Crown grant in favour of B as there were neither the words 
of express grant nor any intention to make one. 

Bhastu <& Ors. V. Wazir Moti Ram <£ Ors. Civil Appeals Nos. 11 
d3 12 of 1950, D/- 10- 7- 1950. AIR 1951 tJ&.K 14 (Board of c7. Ad.s.) 

Review — Compromise involving minor as a ~ . e / 

the Court not obtained. - Whether application under «ection 151 
C. P. C. to set aside order recording compromise can be treate 

an application for review. 

The question whether an application made 
rwil P C could or could not be converted into an application 
review underO 47^ R 1 of the Code depends upon the circumstance 
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of each case- Where the order recording the compromise was obviously 
erroneous as it contravened the provisions of O- 32- R. 7 of fhe 
Code and application to set aside the compromise was made within 
one month of the order recording the compromise, in other words 
within the poriod of limitatian allowed for an application for review, 
the application should be treated as one under O. 47, R. 1, even 

though it was in terms under S. 151. Urder 47, R. 1 is wide enough to 

cover a case of carreccion of this nature. The only impediment in 
treating this application as an application for review is the lack of 
payment of necessary court-fee, which can be demanded and made 
good at anv stage of the proceedings. Anno: Civil P. C. O 47 
R. 1 N. 16, 16a, 22 O. 32, R. 7 N. 5, 20; S. 151 N. 3. 

Mst. Taja V. Mst- AzizU Civil Appeal No. 2 of 1953, D/- 18- 
6- 53. AIR 1954 JeSK 31 (Board of Judicial Advisers) 

Review - - C. P. C. O. 47 r. 1 - Whether lies on a question 
which might and ought to have been raised but not raised 

Where a question based on certain amendment which mi^ht 
and ought to have been raised before the Board at the time when 
the appeal was heard is not raised* no review can be granted for 
decision of such question 

Jana & Ors- V* Ghulam NahU Review Appln^ A/o. 3 of 50 D/- 
ll~ 6- 1951. AIR 1952 J<£K 12 {Board of Jud. Advisers). 

Review — C. P. C, 0. 47, Rule 1, — Whether lies on an erroneous 

finding or fact 


An application for review cannot be entertained for 

reconsideration of a question of fact on which the Board, after 

considering all the circumstances of the case, arrived at a clear finrli'nti 
Anno. CPC O. 47, R. 1, N. I7-A namg. 

Review Appln. No. 3 of 50 D/- 11- 6- 1951, Jana & Orv V ru 
Nabi, AIR 1952 J&K 12 (Board of Judicial Advisers) 

Review — Inherent power of the Court to remedy injustice done 
cily^provided*^^^ process of Court - Though review ^not specifi! 

It is a well settled principle of law that by adopting a procedure 
something has been done which the Court never intended to do and 
Which results in the miscarriage of justice, then the Court has amnle 
powers to remedy the wrong done. The injustice so done can be 

and must be remedied on the principle actus curia nominom gravabit 

an act of the Court shall prejudice no person. An abuse of the 

process of the Court may result from a default or mistake of the 

Court Itself or its officer or as the result if misrepresentation made 
by a party. In all such cases the Court has got an inherent power 
to make such orders, as may be necess ry for the ends of justice 

or to prevent the abuse of the process of Courts- 

Bhagat Prith Ch.and 17. B, N arain Das, Civil Revision No 98 
Of 2006, 8 J&K LR 180 (H- C.) Single Bench. 

— Whether the J&K Big Landed Estates (Abolition) Act 
2007 is open to the review of the Courts. 

In fact no legislation made by the Yuvraj outside the matters 
within the competence of Pailiament can form the subject matter 
of review in a Court of law just as no Act of British Parliament 
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c')u!d be declared ultra vires by any Court. 

Ma<>.har Singh & Or5. V. Principal Secretary J&K CovU /«f Atveal 
Nil. 29 of 2008 and No^ 4 of 2009, ^/- 25- 3- J953. AIR 1953, 
J&.K 26 (H. CJ D. B. * 


Revision Accused convicted under S. 457 RPC and sentenced 
— Appeal to the Sessions Judge ~ After filling of appeal record 
destroyed in the lower Court — Sessions Judge dismissed appeal 
without perusing record. 


the appeal summarily, it 
to such officer as the 
According to section 423 


He/d that under the present circumstances the only course 
which the learned Sessions Judge should have followed was to order 
a re-tnal. The provisions of Section 423(1) Criminal Procedure Code 
are mandatory. According to section 422 Criminal Procedure Code 
if the appellate Court does not dismiss 
shall give notice to the appellant and 
Government may appoint in this behalf. 

(IJ Criminal Procedure Code the appellate Court shall then send for the 
rccDrd of the case if such record js not already in the Courts and 
after perusirig such record, pass an oider according to law. The 
learned Sessions Judge had not di^missed the appeal, summarily but 
had sent for the record of the case. Under these circumstances it 
was inenmbent upon him to peruse suen record. 

AIR 1943 Mad 391(2) referred to. 

Rehman Mochi V, State, Cr. Revinon No. 10 of 2006, 8 J&K LR 
237 {H. C.) S. B. 


Revision — Against interlocutory orders — Order refusing amend- 
ment whether is a case decided within the meaning 

?/ j.' revision — Interference by the High Court 

if discretion regarding refusal of amendment exercised arbitra - 
rily. 


An order refusing to allow amendment of plaint though 
interlocutorv m nature is a case decided within the meaning of S. 

A TO /^^ision. Mcaniog of ‘case decided’ discussed 

AIR 1948 Nag 258 (FB); 1926 Mad 1124 and 1939 Rang 92, Rcl on. 


Where in refusing to allow amendment of plaint the subordinate 
Court has exercised its discretion arbitrarily, the High Court would 
be justified in interfering with it in revision. 


::)ection 115(d), Jammu and Kasnmir Civil P. C. gives wider 
powers of revision to the High Court than under S. 115 Xicil P. C. 

Anno. CPC, S. 115 N. 4, 5, 20: 

Mohd Maqbool V. Kadir Munjgaroo & Orj. CiVj7 Revn. Appln* No* 
22 of 2007, D/- /8-9- J950. AIR 1954 dA.K 26 (ff. C.) D. B. 

Revision Against order under Rule 59 — A. J&K Defence 

Rules requisitioning house by District Magistrate — Order not as 
a District Magistrate but as a persona designara acting under 

powers specially delegated to him by the Govt Order not 

revisible by High Court. 


Meld that in this case the District Magistrate has acted not 
as a District Magistrate subordinate to the High Court, but as a 
person dcsignata acting under powers specially delegated to him by 
the Government. As such anything that may be done by the 
Disirict Magistrate as a persona designata and which might con- 
travene any law or directions of the Government is a matter for 


195 


the Government to go into and not this Court. 

AIR 1Q<7 All. 403 ; 1947 All. 51 & 1946 Bom. 533 (F. B.) foljp^.ed. 

Y' ^0- 51 Of 2006, 8 J(SK 

LK I/U \n» L») O* £5. 

Revision against the order setting aside exparte decree interfer- 
ence in revision by High Court if exercise of discretion arbitrary 
or unreasonable. ^ 

It is true that before an exparte decree is set aside the 
Court must come to a definite finding that there was sufficient 
cause tor making such an order. Put the discretion primarily for 
setting aside of the decree vests in the court and unless and until 
It IS made to appear that the exercise of the discretion is arbitra- 
rily or unreosonable, the High Court will not ordinarily interfere 
in revision. 

AIR 1944 lah 397, Re. on. 

Anno: Civil P. C., O- 9, R. 13 N. 30. 

W- Jagat Ram V. Salam Joo & Ors. dud Revn. No n-f ?nnfi 
Dl- 12-9- 1952. AIR 1953 J&K 11 (H. d) D B ^ ' 

9®*** Laws — J&K Distressed Debtors Relief Act fl6 

29 — Order of Civil Court transferring or 

IllisioS Vest"-*'’^ Conciliation Board - When open to 

Section 18 of the Act, any order right or wrong, which 
tnc L,ourt IS empowered to pass under the Act, cannot be challenged 
in revision. It, however, the Order which the Court has passed, 

IS in excess of the jurisdiction conferred upon it by the Act it 

cannot be one Passed under the Act- Such order can be challenged 
in revision. The test in each case will be whether in passing an 

uiin within its jurisdiction and this will depend 

upon the cucumsranccs of each case. 

nnt 3 case should or should 

t be tiai.sferred to the conciliation Board under Section 29, even 

to revision if the Court had 

jurisdiction to decide the question. 

Degambar Sain V. Pt. Lachhman Das^, Ref. No. 1 of 1951, D/- 18- 
6- 1951. AIR 1952 JdiK 7 (Board of Judicial Advisers) 

Agents Ordinance (8 of 2005) section 9 revision 
B St order of acquittal by Special Judge — Revision competent, 

O A' sub-section (3) of section 9 of the Enemy Agents 

tainance, 2005. empowers the reviewing Judge to call for and 

t:he record of any proceeding before the Special Judge 
r the purpose of satisfying himself as to the correctness, legality 

of any finding, sentence or order recorded or passed, 
used in this section is almost the same as used in 
< . P of the Code of Criminal Procedure and if the word 

scc“ion it makes no difference, as 
Word ‘revision’ is not used in section 435 even- 

^bdul Majid & Ors* Cr- Revision No, 36 Of 2006. 

^ IR 54 (fj c.) Single Bench* 

RcoisioD — Enemy Agents Ordinance (8 of 2005) section 9 — Revi- 
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sion against the order of acquittal by Special Judge — The reviewing 
Judge cuiinot convert a finding of acquittal into a conviction, can 
only order a retrial. 

Held that a reviewing Judge cannot convert a finding of 
acquittal into a conviction but can only order a re-trial, in case 
lie makes his mind to accept the revision petition. The reviewing 
Judge while hearing a revision under section 9 (3) of the Enemy 
Agents Oridinance can exercise only those powers as are enumerated 
in section 439 of the Code of Criminal Procedure. 

State Versus Dr. Abdul Majid & Ors. Cr. Revision No. 36 Of 2006. 
9 JSlK LR 54 (H. C.) Single Bench. 

Revision — Food offences (enhanced penalties) ordinance (3 af 2006). 
S. 11 — Revision to High Court against appellate order of Sessions 
Judge fr m Conviction ret'orded by Special Magistrate — Revision 

competei.t. 

Hold that revision to High Court against order of the Sessions 
Jud^c passed in appeal from the order of conviction by the Special 
Magistrate is competent, According to Section II of the Ordinance, 
the cxc^ision of interference in revision is limited only to the orders 
of sentences passed by a Special Magistrate. Intentron of the 
Legislature is to be inferred from the language used by them. 

A. 1. R. 1943 AIL 26, distinguished. 

Qadir Chhandu Versus State. Criminal Revision No. 87 of 2006, 9 
rJdcK LR 61 (H. C ) Single Bench. 

Revision — Order by Special Magistrete — J&K Food Offences 
(Enhanced Penalties) Ordinance ( 3 of 2006 ), S. 11 — Appeal 
to Sessions Judge — Whether revision to High Court barred 

It is only an order or sentence of a Special Magistrate which 
cannot be revised under S. 11 of the Ordinance, but when once an 
order is passed by the Sp.cial Judge in appeal agninst the order 
of a Special Magistrate, a revision application against such an order 
is not barred by. S. 11; AIR 1953 All. 26 Disting. 

Qadir Chandu V. Stete. Cr. Revn. No. 87, of 2006, D/- 23 Har 2007, 
AIR 2952 46 {H. C.) S. B. 

Revision — Order of acquittal by Special Judge — S. 9 (3) J&K 
Enemy Agents Ordinance — Revision competent — Powers of the 
reviewing judge — Only retrial can be ordered. 

While hearing a revision application pndcr S. 9(3), a Reviewing 
Judge can, by virtue of S. 9(2) of the (Ordinance, exercise only 
those powers as are enumerated in S. 439, Criminal P. C. Under S. 
439(4) the Hirh Court is not authorised to convert a finding of 
acquittal into one of conviction. The only order which the Reviewing 
Judge can therefore, pass when he makes his mind to accept the 
revision petition, is to order a retrial. Anno. Cr. P. C. S. 439 N. 13. 

^tate V. Dr. Ab. Majid Ors. Cr. Revn. No- 36 of 2006, D/- 

31 Jeth 2007, AIR 2952 JSiK 42 (H. C.) S. B. 

Revision - Order of ecquittal by Special Judge — S. 9(3) 

J&K Enemy Agents Ordinance — Revision competent — rowers 

of the reviewing judge — Only retrial can be ordered. 

The wording used in S. 9(3) of the Ordinance is almost the 
same as used in S. 435, Criminal P. C., and though the word 
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‘revision’ is used in neither of them, a revision application is competent 
against an order of acquittal passed by the Special Judge, in as much 
as sub-S. 3 of S. 9 empowers the reviewing judge to call for and 
examine the record of any proceeding before the Special Judge for 
the purpose of satisfying himself as to the correctness, legality or 
propriety of any finding, sentence or order rei’orded or passed- 


State V. Dr. Ab. Majid & Ors. Cr. Revn- No. 36 of 2006 Dl- 
31 Jeth 2001, AIR 1952 Jc£K 41 (H. C.) S. B. 


Revision - Order passed by Mnusiff pursuant to Circular N% |36 
• j ■ ^ , .confers jurisdiction on judicial courts and on 

individual judges as persona designata — Order of the Munsiff 
therefore revisable. 


, that reference to the circular would show that the 

jurisdiction in the matter has been given to the judicial courts and 

^ ^ individual judge as persona designata and as such any order 

passed by a court under circular No. 136 is clearly revisable bv 
this Court. 


y. Ghulam Mohdy Civil Revision No. 6 of 2006, 8 
LR 298 (H. C.) 5. B. 


® J&K Agriculturists Relief Act 

SA ) ^'^^t appealable except the order specified in Cl. 

(h) of S. 104, C. P. C. — Glaring injustice — The only remedy 
IS revision 

There is an obvious distinction between an order recording 
an agreement, a compromise cr satisfaction and the final decree 
tnat should be made in acco^danc^ therewith. 

An order under Rule 3 of Order 23 recording or refusing to 
record an agreement, compromise or satisfaction is appealable under 0.43, 
f’li .irrespective of the consideration whether the decree that 

toilowed ft was a pnstant decree or not. The restriction that 

consent of the parties rakes away the right of appeal does not 
attach to the order. 


But udder S. 5(3), J. and K. Agriculturists Relief Act no 
appeal hes from any order passed by the Court in any such suit 
P* r \ exception of the order specified in C 1. (h of .S* 104. Civil 
C.), and therefore, an orde recoiding an agreement, a compromise 
or satisfaction under O. 23, R. 3, is not appealable and the only 
remedy by which a glaring injustice rising from such an order can 
DC got removed is to apply dn revision. 

Anno. CPC. O. 23, R. 3, N- 32: O- 43, R. 1. N. 7; S. 96 N. 15. Cases 
referred. 


Am 1933 Bom 205 ; 57 Bom 206 
AIR 1944 Bom 239(2) : ILR 1944 Bom 405 
air 1930 Mad 385: 1(3 Ind Cas 161 
AIR 1934 Cal 846 : 61 Cal 910 


‘I; L. Rama & Ors. V. P. L. 
No. 6 of 2010, D/- 11-12-53. 




Raina & Ors. Civil Misc- JkiAal 
AIR 1954 J<&K 55 (H. C.) D. B. 


Plaint allowed to be amended on payment of cost 
wnicfa was accepted by the defendant without prejudice to his 
”8nt to go up in revision — Revision against the order of amend- 
ment not barred. 
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Costs 

costs 

order 


Order allowing amendment of plaint on paymeiit of cost — 

accented by defendant and plaint amended — /.ccepetance of 
.irhoiit prejudice to right to go in revision - 


w 
not 


bairtd. 


Revision against 


Anno. C. P. C. O- 6, R. 17, N- 15. 

3953 f/ulla; O. 6, R. 17, P. 595 N. “Leave given” (Topic 

exhustively dealt with in N. 15 to O. 6 R. 17, in AIR Com. — 4 Pts. 
extra in AIR Cem- note). 

C. P. C.. O. 6. R. 17 N. 21. 

Civil P. C., S. 115 N. 5. 


1953 Mulla rS- 115: P. 410 N. “Interlocutory order” (Lahore view 
indicated in Mulla is based on over-ruled case in AIR 1924 Lah 
425 — Later F. B. case AIR 1943 Lah 65 which overruled AIR 1924 

noticed in Mulla View^s of Ajmer-Merwara, Kutch 
Madhya Bharat, Rajastl.an and Lahore (subsequent to 1943 Lah 65 
(FB) and conflict between Lahore and Allahabad views not noted 
in Mulla — Solution of conflict not indicated). 


Seth FCvpol ChciTid The Fyude'^'s BciTih Ltd* tldYfitiixi Civil Revii* 
No^ 49 of 2CC9, 01^11-12-53. AIR 1954 J<£K 45 (//. C.) 5- B- 

Revision — Restoration of property ordinance (29 of 2004) S. 5 
and 6 — Orders passed under the ordinance are subject to re- 
vision by the High Court, the order being a judicial order 


I cld that the orders passed under the Ordinance by a Magis- 
trate or the Sessions Judge are subject to revision by the High 
Court. Section 6 of the High Court to hear revisions against such 
orders. Ordinarily High Court can hear revisions against a Judicial 
Order passed by a Magistrate or a Sessions Judge, unless this juris- 
diction is taken away by express words in a Statute. 

Mexwell’s Interpretation of Statutes : r-116, A. [. R. 1925 Cal. 
1251, AIR 1933 Bombay 59, AIR 1928 Mad. 495. 


Raj Alias Des Raj And Another 17, AlsL. Batid Be^um- Cr. Revision 
No. 56 Of 2CC6, 9 Jc^K LR 69 (H. C.) D. B. 

Revision ~ Rule of interpretation — Ordinarily Hifh Court can 
hear revisions against a Judicial order passed by a Magistrate 
or a Sessions Judge unless this jurisdiction is taken away by 
express words in a statute. Maxwell’s Interpretation of Statute 

r. 116 AIR 1925 Cal. 1251, AIR 1933 Bom. 59, AIR 1928 
Mad. 495. 

Held that an older passed by *a Magistrate under the Ordi- 
nance is a judicial order and rot an executive order. A judicial 
act is an act done by competent authority upon consideration of 
facts and circumstances and imposing liability or affecting the 
rights rf others- 

AIR 1946 Bombay 280 referred to, AIR 1946 Bombay 533 disting- 
uished. 


Raj Alias Des Raj & Anr. 17. Mst. Batnl Begum* Cr. Revision No* 
56 Of 20C6, 9 J&K LR 69 (H. C.) D. B. 

Right of Prior Purchase Act (II of 1993) — Section 4 — Application 
of right of prior purchase. 

The plaintiffs purchased sorre plots from M who had pur- 
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chased the same from the Municipality through a contractor 
appointed by the former for effecting rhe sale of its plots - No 
registered sale-deed had been executed by the Municipality in 
favour of M though the sale had b’en confirmed bv the Government 
- Defendant No. 1 purchased some land by a registered sale-deed 

IkiC 1 1 o had also purchased this land from the 

Municipality under the aforesaid circumstances - The land purchased 
by defendant No- 1 was in close continguity to the residential house 
and land of the plaintiffs Whether the plaintiffs can exercise 

their right of prior puichase with regard to the land purchased 
by defendant No. 1. 

Held that both according to the Transfer of Propertv Arr 

and also according to the Municipal Act, the transfer in the 

name of M, cannot be held to be a valid transfer and as such 

the plaintiffs who bave purchased this land even by a registered 

deed from M, cannot be said to be owners of this land so as rn 

entitle them to exerecise the right of prior purchase with ripeS 
to the land in dispute. 

Held further that the sale in the name of defendant No ? 

nf sale effected by him in his turn in favour 

of defendant No. 1 is not also a valid one and as such ,.n7 

section 4 of the RIeht of Prior Purchase Ac, no right of nrloi 

purchase can be exercised againstsuch a tranfer of land. ^ 

Kashi Nath & anr. F. Pt. Lachman Joo Anr Civil ; 

suit No. 14 of 2CC4. 8 JdK LR page 2 (H. C ) S. B ^ 

Right of Prior Purchase Act (H of 1993) ^ Section 18 - 

notice of the intended sale given to the Dlaintiffit nr« » 

by the seller defendant No. 2 Only the plainhff!’ T 

having given his refusal to the purchase of the land at* 

amount offered and sold to defendant No. 1 Whether tb^ 

plaintiffs fathers refusal an estoppel or waiver of the right 
or prior purchase. rignt 

^ Held that in order to raise a plea of waiver of ritsht 

prior purchase, It is not necessary that the procedure in Chapter 

S Waiver or estoppel may also arise under general Law 

to the father of the pHintiffs and he having refuse^d to rurHini 

the land on the price demanded he cannot but be held to have 
waived his right of prior purchase. 

ifCas/ii A^t/i Anr. P. Pt. Lachman Joo c& Anr. Civil Oria 
No. 14 Of 2C04, 8 Jc&K LR 1 (H. C.) S. B. 

kif’l* of. Prior Purchase Act (II of 1993) Section II Sale 

came into force ~ Sale - deed registered after 
thejsnforccinent of the Act - Plaintiff's right of prior purchaw 
Vendee s defence of acquisition of title by more than 12 

JpttSSTyTt' pViSnf It XtpSelfg 


to have 

$ 

Orig. Suit 

Sale 
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been given to the Act to that extent- The right of pre-emption 
was not altogether unknown in the State before the pissing of the 
Act and the language employed by the Legislature in section JI is 
so comprehensive as to cover cases of conf ict between the right 
of pre-emption existing before the Act and that created by the 
Acc. and also cases in which no such right existed at all before 
the Act but it was created for the first time by the Act. The 
words “shall be determined by the provisions of this Act^’ are wide 
enough to cover both kinds of cases indicated above. 


Held further that the plea of the defendanT-appellant that he 
became full proprietor before the registration of the sale and no right of 
prior purchase can exist where a person acquires title not by transfer 
but hv adverse possession, adopted for the first time before the 
Board should not be entertained at this stage. 


cJamal Din V* Gopal Sin^h <£ Ors- Civil Appeal No^ 15 Of i947> 
6 J&K LR Page 113 {Board) 


Right of Prior Purchase Act — Ss. 14 and 15 — After adding^ 
of Art. 19 (1) (f) and (7) by the Constitution (Application to 
J&K Order) 1954 — Reasonableness of restrictions not justici- 
able. 


In the State of Jammu and Kashmir, C 1- (7) added to Art. 
19 of the Constitution under Para 4(d)(iii) of the Constitution 
(Application to Jammu and Kashmir) Order 1954, specially lays down 
that C 1- (5) of Art. 19 sl^all be construed as meaning such restrictions 
as the appropriate Legislature deems reasonable. Hence, if the 
Legislature has considered the restrictions to be reasonable keeping 
in view the fact that they are for the benefit of the State nf 
Jammu and Kashmir to examine those restrictions in order to find 
out whether they are reasonable or not. The Constitution under 
C 1. (7) has itself ousted the jurisdiction of the Courts to examine 
the reasonableness of the restrictions which have been imposed by 
appropriate Legislature. The provisions, therefore, of Ss. 14 and 15 
of the Right of prior Purchase Act, 1993, do not controvene Art- 
19(3)(f) read with the new C 1, (7) added to the Article under 
paragraph 4(d)(iii) of the Constitution (Applicateon to Jammu and 
Koshmir) Order, 1954 AIR 1954 Hyd 161 (FB) — 1953 Punj 20- 

air 1951 Punj 55, Ref. Anno. AIR Com., Const, of India. Art. 19 
N- 20 (b) and 65- 

Cases Referred : 

A. AIR 1954 Hyd 161 : ILR (1954) Hyd 85 (FB) 

B. „ 1953 Punj 20: ILR (1953) Punj 227 

D. „ 1954 Punj 55 : ILR (J954) Punj 232 (FB) 

Tolodhu P. Nanak Chand efi anr. Civil Revn^ No- 91 of 2012^ Dh 
4-4-1955. AIR 1955 tJ<^K 25 {H-C-) F- B- 

Right of prior purchase Act (H of 1993) — Sections 14 and IS 

Suit land which is agricultural situate within the Srinagar 

Municipality — Whether suit governed by section 14 or 15 
Difference between urban immovable property and agricultural 

land situated in a town or Municipalty. , , j 

Held that Section 14 does not exclude agncuIturaMana even 

if it is urban. 

Ramzan Malik V. Gani Band, Civil Ilnd Appeal No. 306 Of 2003 
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7 J&K LR 162 (H. C.) F. B. 

Right Of Prior Purchase Act (II of 1993) - Section 14 (c) — 

sale, of agrcult“ra"^and - Ex^reS*'^*^^^ 

he'^tf*!l Pu^'chase merely because 

a right under section 60 of the Tenancy Act, 1980 also. 

If the language of section 14(c) of the 

the rirtf bJ depdved of 

^her land in the same Mahal. The proprietor orowne7of a 
Mahal may have certain peculiar rights under the Tenancy Act 

.veilable „„d“r o™cr e'oa"™,™,. '“"''=^"8 “!>“ 'i8bts if 

Ri^t of Prior Purchase Act (II of 1993) - Sections 18 and IQ 
pre.e “pZr’^r. '>■« « th! 

it r pr:u‘«t-'r 

conduct but it mus^ ead Vn " ^ be implied and may arise by 

been wived. An inference doc7 ^?io7 nec7sSy‘^oUow%"'^^‘ ^ 

offe, fh,. .h.^f*h, of S-S“wa“ed'’‘’ 

f‘j's jxLf.r' ^ 

Prite ,0 bI'‘SLd“"'’”" ®*- 2“ <1) .nd 26 (a) - 

pri'drt,u?ch'a P’-'^-emPfors are entitled^ to exercise of ff^ight 
succeeded i„ provirg f, 'i.o, iotrecr “d irts necaltyTSf,"! 

rtjriha' iw 

succeeded in proving to the satisfaction of the Court. " 

19^‘^^n?°L ^ Civil appeal No 4 

»52 D/ 10. 9. ,952. Aig ,953 t! ( Beard of ZdlAvLsl 

anS"*^ Prior Purchase Act (No. II of 1993) — What amoum. 
emttS^by^^w'aiver. ~ Extinguishment of right of pre- 
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Held that when it is sought to extinguish a right of pre- 
emption hy waiver it must be shown that there was some positive 
act amounting to relinquishment of the pre-emption right so as to 
operate as a foifeiture. Mere silence docs not amount to waiver. 
A man may be present at the time of sale and not announce his 
intention of brin mg a suit to pre-empt but that docs not debar 
him because he has a whole year in which to make up his mind 

nor is the question of want of funds relevant to the right to pre- 
empt. 


Mst. Mali y. Ghulam Haider c6 Anr, Civil First Appeal No- 
Of 2C03, 7 cJ&K LR 2C4 (H- C-) D. B. 

Sale deed — Cancellation of — Who can demand rancellation. 


The matter of cancellation of the document is one between 
the transferor and the transferee. The other parties affected by the 
sale d^ed can at best demand only a declaration that that deed will 
not affect their rights. 


Chand <& Or5. V. Bharat Ram & Ors- Civil 2nd appeal No- 265 of 
2002, 6 d<f>K LR page 40 (H. C.) Single Bench- 

Sale deed — Whether void ab initio 


Held that under section 47 of the Registration Acta registered 
document shall operate from the time from which it would have 
commenced to operate if no registration thereof had been reqiircd 
or made and not from the time of registration. From this it is 
clear that the transfer of occupancy rights took place on 29-1W994* 
and according to section 66 of the Tenancy Ac: the period of 6 
years will be^in to run from this date and not from the date of 
the registration of the sale deed* The suit having been brought on 
2-1-2005 i. c. after 6 years one Vnonth and some days from the date 
of the execution of the sale deed is clearly beyond time. 

AIR 1936 Cab 17 dissented from. 

1934 All. 70, 35 I. C. 347; 

1937 Nag. I 

1927 P. C. 42 

1928 P. C. 86 

1926 All. 549 referred to. 

Bhagat Ram P- Th- Kishen Singh & Ors- Revenue Ilnd Appeal 
N 0 ‘ 20 of 2Q04y 7 c7&/C Z/R 243 i^Board of ^Judicial Advisers) 

SaDctioD for prosecution -- Under Hoarding and Profiteering Preveft- 
tion Ordinance of (2000) S. 14 — Cannot be restricted to a parti- 
cular FIR. 

In the First Information Report, 6th Jeth 2(X)1 was mentioned 
as the date on which an indictable transaction was made by the 
accused. Sanction under - section 14 was obtained with respect to 
this particular F. I. R. On investgaton it transpired that the accused 
had committed offences of the nature contained in the F- L R- on 
13ch and 14th Jeth and 3rd Har 2(X)1 and this was represented in 
the challan before the trial Court- The offence was not found to 
have been committed on 6th Jeth 2001. The accused was acquitted 
exclusively on the ground that the offence was not committed on 
6th Jeth 2001 and therefore the sanction was ineffective- 

Held setting aside order of acquittal that the view taken by 
the trial Court was too narrow’ and the general provions of the 
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sanctioning cannot be restricted in such a limited way. 

State V. Arjan Dass, Acquittal Appeal No. 1 of 2003, 6 J dS K 
Lt\ pa£e 71, 

Sanction Prosecution of Ministers — Sanction of His Hiehness 
not necessary - J&K Constitution Act 1996. H'gnness 

6 and suggestion in sections 

the conc'S ion one to 

tne concu^on that sanction is necessary for the prosecution of 

ministers. The word “resronsible” used in section 7 meTsThat the 

removel of ministers vests in His Highness and 
that in adtnimstrative metters relegated to their charge^ thev are 

answerable only to His Highness and that the legislafSre cannot 
on an ad^rse vote passed by it. bring abou-: the removal of a 
minister. The two sections referred to above being silent as regards 
sanction we have naturally got to refer to the provisions of the 

Apart from ihe fact as so whether the allegation against the j 

IS that he has acted in the discharge of Ms offrcia dutic, . 
but the mere fact that the accused vas not a public servant rerrn”^ 
by the Government this section does not and 33, ot apply 

AIR 1948 PC 128 referred to. 

f<SK °f 2005. 7 

SK- .u;is,“.ri? -,-.xr avn 

of the Criminal Procedure Code relatiiT to search w^’fl 
he District Superintendent of police ha^s o conduct tie Tearch"”^* 

or^K^^t^r ^"der the general ^rovLons of S 

of that Code. The words ‘shall be prepared- in C 1 fP'l q iaq 
would meen that the officer conducting tL search shmilH 
patsonal supetyision control and direclion pr 'pa e ,ho“ t“i 3 '''; 

as ^h^lisr was not in rho hand writing of rh. fir, 3 IVrrtenToS 

{be, di^V^cUt" a'-nd t'naol rf'fhe 5S,r!S* 

“"d he signed the inventory only at a laS stage 

tion under S. 6 will not arise as t' e search wa? nor L 

S-*^*"!* Camling Act. S. 5 N 4 - S / 

Criminal P. C. 3. 165 N'. 1 . 12; S. 103 N 16. ’ ^ N. 1 ; 

The State V. Sujau Singh <& Urs. Acquittal Appeal No. l of 2010, 
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Dl- 9- 9- 53. AIR 1954 Jc6K 28 (H. C.) D. B. 

Self - defence — Right of — Free fight resulting from the accused’s 
party going to fence a plot, decree for posgession of which had 
been passed in favour of a member of the accused party but 
stopped by c mplainants — One of the complain&ntg’ party killed 
hy gun shot " 

Held — Accused did not exceed right of self defence — 

A decree for possession was passed in favour of a member 
of the accused's party and possession having been already given to 
him, the accused’s party w'ent to the plot to fence it. The complainant's 
party stopped them as a result of which free fight took place and 
several persons on both the sides were injured. A member of the 
complainants’ party w^as killed by a gun shot from the accused. 

Held vD that the accused had a right of private defence and 
he had not exceeded it. It would not be fair to expect of an accused 
under such circumstances to weigh in golden scale the amount of 
force to be used by him. AIR 1955 NUC (Punj) 1953, rel. on. 

(2) that it could not be argued that the accused should 
have approached the police before taking the law into their own 
hand- It is not the intention of Ss. 97 and 99, Penal Code to compel 
a person having the right of private defence to acquiesce in the 
act of the opposite party and instead of protecting his property* 
run to the police and leave the aggressors to do what the law 
entitled him to protect himselt against by executing his right of 
private defence. AIR 1934 All 829. rel. on. 

(3) that from the fact that death had taken place in 
the complainants' party it could not be said that the accused persons 
were the aggressors: AIR 1954 All 35, . Rel. on. 

Cases Referredcr: AIR 1934 All 829: 35 Cri LJ 780 

1954 All 35: 1954 Cr LJ 54 
1936 Pat 622; 38 Cr LJ 139 
( *35 ) 38 Pun L R 181 

1955 NUC ( Punj ) 13531 55 Punj LR 343. 

Jabar Dar V- State, Cr. 1st appeal No* 9 of 2021, Dl- 11- 4- 1955 
AIR 1955 Jc&K 9 (H* C.) D. B* 

Sentence — Discretion to award ^ Discretion how to be cxercised- 

Held that the sentence no doubt, is in the discretion of the 
Sessions Judge, but he has to exercise that discretion in accordance 
with the well-known judicial principles and not quite arbitrarily m 
violent disregard of these principles. 

Atta Mohd* V- State* State V* Gh, Mohd* efi Ors. Cr* 1st* Appeal 
No* 55 Of 2006, Cr* Reference No* 10 Of 2006, Cr* Revision No* 

58 Of 2007* 9 J^K LR (H. C.) 237 D* B* 

Shop Rent Control Order, 2002 — Clause 8 — Certificate of be- 
ing a good tenant obtained by the Defendant from the Controller 
after the institution of suit for ejectment and when he was no 
longer a tenant — Clause 8 does not apply. 

0 

Held that clause 8 will come to the rescue of a person in 
possession of some property only if he can show that he is a tenant 
on the date when an attempt is made to eject him. If the person 
can be shown not to be tenant on the date when a suit for 
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ejj cement is brought against him, then clause 8 cannot in any way 
give him any relief- It is not every person who is in possession 
of immovable property belonging to some other person who can seek 
relief unler clause 8 for instance a trespasser or a person in wrongful 
possession of some property cannot invoke the bereft of clause 8 
of the Shop Rent Control Order. It is only a tenant who can seek 
the benefit of this clause- 

Pt. Vasdev V* L- Karam Chand (£. Ors* Case No, 21 Of 2006, 8 
Jc§K LR 291 (H. CJ D- B- 


Specific Relief Act (1877), S. 22 — Discretion — Delay 

Contract for sale of land — Suit for specific performance by 
vendee ten years after contract — Meanwhile vendor aquiring full 
proprietary rights in land which was originally tenancy land and 
making improvements — By enforcing contract plaintiff seeking to 
purchase the ^ame ac price agreed upon, when value of land had 
considerably increaeed due to war — Though delay in bringing the 
suit to enforce a contract per se may not be a ground to refuse 
specific performance, it is a relevant matter to be taken into 
consideration along with other circumstances to determine whether 
discretion should be exercised in favour or against the apecific 
performance (Specific performance refused). AIR 1922 PC 249, Helon- 

Anno. Specific Relief Act, S- 22 N. 5- 

Kharku <& Or5 1^* Rasil Singh Ors^ Civil Appeal No> 3 of 1950* 
Dl~ 25- 6- 2953- AIR 1954 d<£K 33 {Board of Jud- Advisers) 

Specific Relief Act (1877), S, 54 Suit for mere injunction 

without prayer for possession 

Where the plaintiff, alleging that the righ of collecting offer- 
ings made at a shrine vested in her, sued for injunction restraining 
the defendant irom interfering with the exercise of that right by 
piaintiff, the question of possession of office does not arise and the 
suit cannot be dismissed on the ground that it was not maintain- 
able in the absence of prayer for possession : AIR 1944 Mad 221 ; 
1942 Mad 244 (FB) and 33 Mad 452- Disting. 

Anno. Sp. Rel. Act, S. 54. N. 11. 


Hafz Mohi-ud-din Fatima Bano, 1st Appeal No. 
D/- 3- 9- 2953, AIR 1954 JcQK 38 {H, C.) C. c7. 


22 of 2010, 


Special leave to Appeal to the Board. 

f has given a reasonable explanation 

for the delay in making his application in one case and for not 

making a petition to High Court in the other case. Ordinarily it 
IS essential for the applicant to move the High Court first beforV 
coming to the Board. But as the two matters are inter-connected 
the Board is of opinion that in the special circumstances of the 
case both matters should be allowed agitated. 


Raja Sahib Of Poonch, Petitioner V. Kirpa Ram — Opposite 
Application for Special Leave to Application No. 49 Of 1946 6 
LR page 143- (Board of Judicial Advisers) 


party 

J(£K 


Special Leave to appeal to the Board — Caies in which 
net. 


appeal 


Held that the ground on which leave 


to appeal is sought 
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has no substance. The suit was of a composite nature involving 
two separate and distinct claims ; firstly for a declaration value at 
Rs. 3-000 and to this extent the appeal would lie directly .to, the 
High Court but this claim having been disallowed by the first 
Court the only claim which remained and which was in question . 
in the Court cf District Judge and the High Court was for pre- 
emption valued at Rs. 700- In this view there can be no doubt 
that the District Judge had jurisdiction so far as the suit related 
to pre-emption. The same is the case as regards the second appeal 
to the High Court- 

Ali But V- Hamza Raina <£ Ors* Civil Appln^ for Special Leave 
to Appeal No. 4 of 1948, (Board of Judicial Advisers) 8 J<&K 
LR pa^e 30. 

Special leave to appeal to the Board Enquiry about the 

question of valuation* 

According to the value stated in the plaint for purposes of 
jurisdiction it was less than Rs. 2» 500/— Tnc petitioner, however, 
urged before the High Ciurt that the actuil market value of the 
property in dispute exc’^ds R^. 2. 590/— In these ciicu nstancas the 
High Courc ought to have made enquiry into the correctness or 
otherwise of his allegation. This has been clearly laid down in 
section 5 of the Appeals to His Highness* Ac^ ■ 

Mst. Madri aHas Shobawati Petitioner J7. Ram Chand Baya 

(Opposite Party) Aoplication for Special leave to appeal No. 54 of 
1946. 6 J<£K LR page 124. 

Suit Whether cognizable by Civil Court. Land belonging to 

Govt, with plaintiffs having a right of pasture only — Land broken 

up for cultivation by defendants with _ the permission of the 
proprietors — Whether suit for declaration in a Civil court to 
the effect that the plaintiffs had a perpetual right of using the 
said pasture land is cognizable, to take the case out of purview 
of S. 133 Land Revenue Act !XII of 1996) 

Held that the plaintiffs have claimed the relief of declaration 
and alleged propietery rights in themselves (without the shghtest 
justification) in order to take the case out of the terms and scope 
of section 133 of the Land Revenue Act, which apparently docs 
not contemplate a declaratory relief being granted by the revenue 
authorities. No party can claim a declaratory relief as of right ana 
the civil Court, assuming it has jurisdiction will do well to refuse 
to grant it in a c se such as this where the plaintitts cn 
their showing have rushed to the civil Court before actual interference 
with tneir alleged possession and without impleading the Govcrnmcn 
whose rights are substantially involved in the controversy hetwee 
the parties. The Borad are of opinion that in any of 

case the plaintiff’s suit was misconceived and was rightly dismissc 

Faqir Singh V. Basawa Singh 05 Ors. Civil Appeal No. 5 Of 1941 
7 J(&K LR 236 {Board of Judicial Advisers) 

Suit Valuation Act (1887), S. 8 — Suit for account, — Appeal i 

— Forum. • ii 

For determining the appellate forum in account^ suits, 
plaintiff has the right to value his suit tentatively, ^ ^ 
fomm will be determined not by the amount found 
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plaintiff or the defendant, but by the value which the plaintiff puts 
on the subject-matter of his suit in the plaint. Case law discussed. 

Anno: S. V. Act, S. 8 N. 33. 

Ganga Ram V. £. Madan Lai Kapur, Rev^ First Appeal No, 28 
of 2C08, Dl- 25- 9- 2952, AIR 2953 JeSK 23 (H, C.) D. B. 

Suits Valuation Act (1877), S. 9 — Rules under - (J&K) Suits 
Valuation Act (1S97), — (J&K Civil Courts Act (1977), S. 34). 

In regard^ to suits for pre-empeion in relation to houses, the 
forum of the Court of appeal is determined not by valuation laid 
in the plaint but by the valuation determined by the judicial decision. 

Jamal Soft cS Ors, 12, Mohd Sidiq <£ Ors, Civil appeal No* 4 of 
2952 Dl- 2C- 9- 1952. AIR 2953 Jc&K 47 (Board of Judicial Advisers) 

Succession Muhammadan Law — Custom 

A custom supersedes the ordinary law so far as it is proved 
and everything beyond the proved custom must be governed by such 
aw. Where a Muhammadan dies leaving his mother and a brother, 
t eir shares according to Muhammadan Law, are : mother l/6th and 
pother the remaining 5/5th both taking in absolute right. The 
Muhammadan Law, however, stands supeiseded by a custom under 

mother instead of taKing l/6th in absolute right tak'eV 
the whole for life and the brother, instead of taking oniy 5/6thC 
immediately, takes the whole after the termination of the interest. 
0 the mother. The life interest becomes vested in the mother and 
tne remainder becomes immediately vested in the brother. Tiie 
au,hters of the brother do not succeed collaterally, but they succeeded 
la*-/” • interest which their father possessed and thoutih the 
er died in the life-time of the mother his interest does not cease 
ut devolves upon his daughters who became entitled to the share 
alter the termination of the limited interest of the mother. The 
ransteree from the mother having taken transfers of property in 
ICO his transfer had only a limited interest cannot be eniitled 
o any payment by the daughters as a condition precedent to a 
aeciaration being granted to them. 29 Cal. 828 PC Rel. On. 

Azfzi, Civil Appeal No* 14 of 1950, Df- 1- 8- 
» AIR 2952 Jc6K 21 (Board of Judicial Advisers) 

Summary trial — Examination of accused if necessary — Effect 

Of non-compliance. 

The provisions of S. 342 are mandatory and the procedure 

ot examining the accused so as to enable him to explain any 

Circumstances appearing against him has to be followed even in 
summary trials. 


Hence w^here in a summary trial the accused has been convicted 
j without his being examined under S. 342 and the 

record has not been prepared according to law, the conviction cannot 
be sustained. AIR 1951 All. 410, Rel. on. 

Anno: Cr. PC. S. 263. N. 6: S. 342 N. 3. 


Mohd* V, Municipal Committee Sgr* Cr* Ref* No* 63 of 2007, 
L>h 29 Jeth 2CC8, AIR 2952 Jc^K 21 (Board of Jud. Advisers) 

Suppression of facts Writ petition under Article 32 (2A) 

Constitution of India (as applied to the State of J&K) — Writ 
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petition whether ir aintcinable. 

A petition under Art. 32(2-a) as applied to the State oj Jammu 
and Kashmir is muntainable and cannot be thrown out where there 
is no deliberate s-ippression of facts made by the petitioner in his 

petition. 

Anno : AIR Com. Const, of India, Art. 226. N. 21. 

G/n Rasul V- State of JcSK Misc. Appln- No- 23 of 1955, D/- 
27- 9- 2955. AIR 7956 c7d5K 77 (H- C.) F. B. 

Suspicion — No substitute for proof 

It may be, and possibly is a fact, the evidence in the case 
disclosed facts that justified strong suspicions against the appellant, 
but this cou d be no justification for his conviction unless and until 
the prosecution succeeded in excluding every reasonable possibility 
of the appel]‘ant‘s innocence. In this connection it is well to bear 
in mird th^ following observations of the Federal Court in H. T. 

Huntley* V. ^^mperorh AIR 1944 F. C. 66CA); 

charge under S. 161 is one which is easily and inay often 
be lightly made, but is in the very nature of things difficult to 
gfljhlish. as direct ev.dence must in most cases be meagre and of 
a tainted nature. These considerations cannot however be suffered 
to relieve the prosecution of any part of the burden which rests 
upon it to establish the charge be>ond ressonable doubt. If after 
everything that can legitimately be considered has been given its 
due weigtit, room still exists for taking the view that however 
strong the suspicion raised against the accused every reasonable 
possibility of innocence has not been excluded, he is entitled to an 

acquittal.*' 

Badri Nath V. State, Cr- apj!>eal No. 2 of 1952, Dl- IS- 8- 2952- 
AIR 1953 J(£K 41 (Board of Judicial Advisers. 

Talak — Disapproval form of Talak — Though bad in theolo^ 
yet good in law so far as Hanafi School of Sunni Muslims is 
concerned should be followed 

There is no doubt that the Prohphet was exceedingly averse 
to do this form of Talak and it is considered to lie the most 
disapproved form of Talak but nonetheless, though bad in theology, 
it is good in law so far as Hanafi School of Sunni Muslims is 
concerned. It is also correct; as pointed out in the judgment of ^he 
Tehsildar Magistrate, that the prophet desired to put a great check 
on the capricious and irregular exercise of the power of divorce in 
the hands of husbands. He was pleased to pronounce : 

“Talak to be the most detestable before God of all permitted 
things, as it preve'nted conjugal happiness and interfered with the 
proper bringing up of children. “ Under these circumstances, as pointed 
out in Amer Ali's Mohammadan Law referred to above, great 
divergence exists among the various schools regarding the exercise 
of the power of divorce by the husband on his own notion and 
without the intervention of a Judge. 

It is also true, as stated by the Tehsildar Magistrate in his 
judgment, that it is highly desirable that the difference between 
the husband and the wife when their relations become strained. 
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soould be referred to two arbitrators, one from the family of the 

hu band and the other from the family of the wife, and they si ould 

do their utmost to bring about reconciliation between the parties. 

But I might as well point out that the verse in the Holy Quran 

g'ving this direction does not figure in the section rHating to talak 

(divorce) in Sura Baqar (Chapter II, Sections 28 to 31 both inclusive) 

hut is contained in Sura Nisa (Chapter IV, Section 6) which relates 

to the desertion by wife and it appears that according to Hanafis 

it is only a c'^unscl of perfection. Be as it may, Harnfi School 

recognizes Talak-ul-Bidat and in view of its being least onerous for 

the husbands, it is the most prevalent form obtaining in India. Any 

change in this respect cannot, be brought about by the Judicial 

interpretation. If there is a general desire among the Muslims to 

revert to the pristine purity of Islam” how such changes in the 

present state of Muslim Law can be brought out, in the words of 

late Sir Syed Ameer A!i “Whether by a general Synod of Muslim 

doctors or by the direct action of the le^>islature it is impossible 
to say.” 

Ahmad Giri l>. Mst. B^^ha Cr. Ref. No- 22112011 D/- 7- 3- 2955, 
air 2955 JeSK 1 (H. C.) D- B. 


Talak ICinds of Talak recognized by the Mtslim Law — 

Now according to Kanafia, the ‘principal Subdivision of 
•iunnia almost all Sunnis of this sub-continent are Harafies except 
a small Shafei minority of Bombay — two kinds of Talak are recognized 
bv the Muslim Law, Talak-u^’-Sunnat and Talak-ul-bidat. Talak-us- 
oimnat ^is aji.ain in two forms, namely “Ahsan” (the best) and 
Hasan , (the next best). In the Ahsan form the formula of Talak 
IS expressed only, once by th > husband when the wife is in ‘Tuharh 
^ if state of ‘Tuhar’, i e. in a state of purity and this Talak, 

unless the husband resumes conjugal relationship, becomes irrevocable 
aUer three Tuhars which is equivalent to the period of Iddat. 
asan is also a variation of the same form. In this the husband 

^be f'^ rmula during each of the three successive Tuhars. 

Til” Talak is pronounced- it becomes irrevocable. In 

lalak-ul-bidit which is only recognized by Hanafis and not by 

^ husband may pronounce the three formulas at one time 

whether the wife is in a stare of purity or not and this Talak 
becomes elective and irrevocable the moment it is given. Even 
the pronouncement of the foimula of Talak thrice is not necessary, 
11 the intention to make the Talak effective and irrevocable at once 

this connection may be made to Amer 
Vol. 11 (1929 Edition), pages 474-475 and 
Mohamraadan Law, sections 134 to 142 


IS apparent. Reference in 
•Ali s Molrammadan Law, 
Fais Badruddin Tyabji's 
(1940 Edition). 


a5*195wJ’k ' 555 ' 

Talak — Talak-ul-bidat — Valid divorce — Right of wife to claim 

hv husband, where it is sanctioned 

by Pe. sonal law, puts an end to the marital relation and the status 
of husband and wife and no order for maintenance can be made 
ubsequent to the date of such divorce. The wife is not entitled 
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to maintenarce after she comes to know that she has been divoiccd. 
Hanafi school recognizes Talak-ul-bidat and in view cf its being 
least onerous forche husbands, it is the most prevalant form obtaining 
in India. Any change in this respect cannot be brought about by 
the Judicial interpretation. Talak-ul-bidat comes into operation at 
once and is irrevocable right from the moment of its pronouncement 
or the execution of the deed if the Talak is in writing. 


Talak -ul- bidat form had been pronounced by the husband 
in the presence of two attesting witnesses on 12th fCatjk 20C9 and 
it was sent to the wife under a registered cover addressed to hcr» 
though she refused to take delivery of it. The fact that she had 
been divorced came to the knowledge of the wife before she put in her 
application under S. ^88, Cr. P. C. 


Held that on the date when the wife put in her application 
under S. 468, Cr. P. C- she was no longer the wife of the husband 
and she was not competent to file an application under S. 488» Cr. 
P. C., demanding maintenance from a person who was no longer 
her husband. No maintenance could be allowed even for the period 
of Iddat. AIR 1930 B 178, Dissented fiom. 

Chittaleys’ Criminal P. C. cited with approval. Anno. AIR Com.» 
Cr. P C. S. 488 N- 8. 


Cases Referred : 

A) AIR b'30 Bom 178, 81 Cr. LJ 110 

B) 1944 Mad 227, 4*^ Cr. LJ 672 

C) 1932 PC 25. 135 Ind Cas 762 (PC) 

D) (78) 4 Cal 588 

E) 1927 PC 15 : 5 Rang 18(PC) 

F) (T9) 36 Cal 184 : 1 Ind Cas 740 ' 

G) (To) 33 Mad 22 : 3 Ind Cas 730 

H) 1939 Sind 179: 40 Cri LJ 814. 

Ahmad Giri V- MsU Begha Cr. Ref. No. 22112012. DI-7- 3- 1955 
AIR 1955 J<£K 1 (H. C.) D. B. 

Temporary Stay of Debt Realization Ordinance (Ordinance No. 
XXI of 2004) — Section 3 — Whether revision competent from 
an order under section 3. 

Held that an order under section 3 of the Ordinance XXI of 2(X)4 

whereby proceedings are stayed in a suit is rcvisable. 

Rehman Kenu 17. Razak Lawai <& Anr. Civil Revision No. 2 Of 
2005, 7 J<£K LR 170 (H. C.) 5. B. 

Tenancy — Whether a co-sharer can have tenancy in common 
land. 

Section 14 of the Tenancy Act lays down that a co-sharer 
in the common land himself cannot acquire a right of tenancy in 
that land against the other co-sharers. 

It is not possible to contemplate a tenancy or occupancy 
tenancy of a share in the abstract. The very definition of the word 
tenant in the Tenancy Act is that he is one who holds land and 
there is no question, therefore of a person being a tenant of an 
undefined share only. 
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Chand <& Ors- V. BhaHat Ram (£ Ors. Civil 2nd anneal Mn nf 
2002. 6 J&K LR Page 40 (H. C.) 5- fi. 

Tenancy Laws — Jammu and Kashmir Tenancy Act (2 of 1980) 

Suit by three persons owning certain piece of land for ciert- 
ment o tenant on ground that it was required for their bonafide 

anTlO mTrlaror Ab- 'I' Possession 28 kanals 

.11 0,“. 

eSlS , 0 ® aTcree." ~ '’''J 

f Sr ni aM S. ^ 

of occJW.W‘'“tenan”v "oT'^rlnf 

are governed 

a "7Tn -cTTsucI t, 

20ol 6 JSdl' LR Pagt40^iH. iff. 

.harer'^n ''clilL*’' ald®-^ No ^fentcy' ^ra^undereY shL“c. 

tenancy of a shar^^Tn^ihe *^abstracr™Th^^^^ ^ occupancy 

tenant in the Tenancy Act is th/; definition of the word 

there is no question? therSore of a uerslT-'"^° 

undefined share only. * ^ Person being a tenant of an 

*• ®mended'^by Ac^T^o “ 2005r*s"*^5 — a"^.^ Act (2 of 1980) 

commencement '^of^’the'Amln?l‘^ tenant after the 

o his getting rights^f^ o"ttct"d ttlJ S' - - No qLstSn 
be a mere tenant at will. ^ tenant arises — He can at best 

Mohd Baba & Or? V xjt a i#- tf 

of 2009. Dl- 24- 10- I9h."A'>/S« .?&F n % ^Ts Z”' 
Tenancy Laws — j «/- . v • o. z>. 

(as amended by act 7 V 2005?**'^^ s (2 of 1980), 

protected tenant - Proof ~ *® 'tatus of 

Under S. ISA K«f 

opLtU 7170^4 

.^e fer/KLC”‘^el„ “^irap:r, 
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Act (7 of 2C05) that is from 4th Maghar 2005* In the alternative 
he has to prcve that he had held the land continuously for a 
period of not less than seven months immediately preceding the 
date of commencement ot that Act, that is, he must prove his 
cultivating possession from 4th Baisakh 20C5 to 4th Maghar 2005. 

Hence, if the tenant has come into possession of the land 
only in the year 20C7 and never before, he cannot claim the status 
of a protected tenant. 

Lachman & Ur5. P. Aziz Ganai & Ors* Rev* 1st* appeal No* 6 
of 20C9, DI-8~7-^:^952. AIR 1952 JOlK 54 (H* C*) S* B. 

Tenancy Laws — Jammu and Kashmir Tenancy Act (2 of 1980). 

as amended by Act 7 of 2005), Ss- 15 C and 15 — A 

Applicability end scope of S- 15 — A — Section does not apply 
to lands mortgaged with possession. 

St crion 15 - C of the Jammu and Kashmir Act, 2 of 1980 as 
amendLd by Act 7 of 2C05 provides that the provisions of S. 15 — 
A, Tenancy Act cannot apply to lands mortgaged with possession. 
Section 15 — A deals with the definition of a protected tenant and 
also details the reasons on the basis of which a tenant can claim 
the stnta« of a procec ed tenant. Therefore if a tenant has been 
admitted into cu civacing pjssession of some land by st mortgagee 
landlord- such a tenant emnot claim the status of a protected 
tei(>ant. 

Mohd Baba & Or5. V. Mst- Mukhti & Or 5 . Rev. Appeal No* 31 
of 2009, D/- 24- 10- 52. AIR 1953 c7&K 14 (H. C.) 5. B. 

Tenancy Act (II of 1980) — Section 18 read with Section 85> 
Group Secofid (m) — “Land in suit ancestral joint Hindu family 
property — Defendants, executed a deed of sale without the 

consent and knowledge of the plaintiffs Suit for possession 

and declaration that the sale deed is invalid as against plain- 
tiffs^ rights and for mesne profits •— Issue of jurisdiction raised. 

Held that a suit for the recovery of mesne profits does not 
lie in a Civil Court. 

Further held that the record of status in the Record of Rights 
is not a necessary qualification. This is supported by the definition 
in clause (7) of secMon 2 of the Tenancy Act, which says “tenant” 
and “landlord” include the predecessors and successors in interest of 
a tenant and landlord respectively. 

Madan Lai 17. Dharam Singh Civil First Appeal No* 202 Of 2002 
7 c7&K LR 6 (H* C) D* B. 

Tenancy Act (II of 1980) Section 52 — Tenant cannot be 

ejected from part only of a tenancy ezeept at the instance of 
all the landlords. 

The ancestors of the plaintiffs representing a private partition 
among the cosharers executed a salc-de^ in favour of the defendants 
of some plots which they thought had fallen to their share. The 
sale deed was of occupancy rights. The vendees were put into 
cuUivatory possession of these plots. The sale-deed remained 
unregistered. The other co-sharers denied private partition and 
ultimately mutation in the name of the defendants was scored off 
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by order of the Revenue Minister and they were recorded as tenants 
without any category. The plaintiffs brought a suit for ejectment 
of tenants while other co-sharers refused to join in the ejectment 
proceedings and insisted on retention of tenancy. 

Heldj that under the circumstances it is not open to a single 
set Or landlords in a tenancy held jointly to get an ejectment order. 

^ ^ 'Revenue First appeal No. 8 of 

2002, 6 Jc&K LR Page 58 (H- C.) 5. B. 

Tenancy Laws — Jammu & Kashmir Tenancy Act, S, 57A — 

tenant ejected by perron other than landlord - Tenant cannot 
apply vider S. 57A for reinstatement. 

aPPUcation under S. 57-A can be filed onlv if a tenant 
IS dispossessed by a landlord otherwise than in due course of law, 
Put It a tenant IS disjyssessed by a person other than the landlord 

posscs^s'ion 

Or3“r"%.d^7h7r.^^T. AC, S. 57 A - 

It would nnf ho ^ j ^ ^tgn Court in appeal because 

p.r„“'thris’’7dSdi'^“ 3,«se “ * 

1 %%!'■ t/'S' iri 

d.ed%f f.le dated 29. 1 iT TleS"*"",”,''’!? >7 « 

ah initio brought on 2- 1- 2001 - Suit^beyond Ifml 

document shair*^opera*te from°”the^ ® ’^^fiistered 

commenced to ooeraf/ i/ ® would have 

or made and not from the had been required 

clear that the transfer of orr-nTn registration. From this it is 

and according ,o section 66 “fX’ T"3«cr A? ‘rte''" 

K” eSra^iot of tbT s^™'3e33‘' t£" I T ^ 

AIR 1936 CaHy dSented frtm " 

1934 All. 70, 35 I. C. 347 ; 

1937 Nag. I 

1927 P. C. 42 

1928 P. C. 86 

1926 All. 549 referred to. 

Bhagat Ram V. 'fh. Kishan Sinai, >ir n r> 

/Vo. 20 of 2C04. 7 MK LR 242 (i,„or/3> few AMtorfr"' 
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Trrancy Act (No of 1980) Sections 78 and 82 — Duties of 
tri^l and appellant Courts to determine compensation under 
section 78 — Difference between the two sections explained. 

Section 78 of the Tenancy Act makes it incumbent on the 
Court to elicit from a defendant in a suit fnr ejectment a statement 
of his claim to compensation if he has not claimhd it himself. No 
execution of the decree is to take place without repayment of 

compensation. The Court is further under a statutory obligation to 

determine compensaiton to which the defendant tenant may be 

entitled. It is as mucti the duty of a Court of appeal as that of 

the Court of first instance to determine the amount of compensation 
payable to a tenant where the tenant prefers an appeal against a 
decree for ej etment claiming enhanced amount of compensaticn. 
The duty of the Court of appeal is the same as is mentioned in 
section 78- Section 82, on the other hanch refers, to cases in which 
from any cause the amount of compensation payable to a tenant 
has not been determined before the tenant ^s ejected- The ejectment 
shall stand but the Court, w'hich passed the decree for ejectment, 
shall pass an order for payment by the landlord of such compensation 
as miy be due to Tie tenant. Section 82, as its language clearly 
provides contemplates cases in which by inadvertance 
or otherwise a tenant has been ejected and the Court failed to 
carry out the duty imposed on it bv section 78 to determine 
Compensation and to make it payable before actual ejectment. 

Mst Jani And Others V. Mandir Sri Bajrongdevji Through Baba 
Raghbir Dass- Civil Appeal No- 7 Of 1949- 9 JSlK LR 262 (Board) 

Tenancy Laws (J&K) — State Tenancy Act- Ss- 78-82. appU" 

cability of. 

Section 82 State Tenancy Act can have no application to a 
case in which the Court has awarded compensation under S. 78 of 
that Act as a condition precedent to the cj erment taking effect 
and the tenant appeals from the whole decree. 

Mt- Jani and otheis V- Mandir Sri Bajrangdtv Ji. Appeal No- 7 
of 1949, Dl- 3Q- 5- 1950, AIR 1951 JdiK 10 (Boa-d of Judivial 

Advisers). 

Tenancy (Stay of Ejectment) Ordinance — Ejectment proceed- 
ings started under rectfon 50 (I) of the Tenancy Act 

Ordinance not applicable. 

Held that proceedings under section 50(1) are taken before a 
Revenue Cou t and as such the terms of the Tenant (Stay of 
Ejectment) Ordinance do not apply to <^uch proceedings. It is only 
in suits brought under section 85 first group (a) of the Tenancy 
Act, 1980 by a landlord to eject a tenant that the provisions of 
the above (Ordinance apply. 

Sona Wani V, Lassi <£ Ors- Revenue Ilnd Appeal No- 3 Of 2004, 

7 J&K LR 177 (H. C) S- B, 

Tort — Malicious prosecution — Requisites — Malice, meaning of 
— (Words and Phrases — Malice). ^ 

The plaintiff, in order to succeed in a suit for malicious 
prosecution, has to prove chat the defendant was actuated by malice 
and that he had acted without reasonable and probable cause. The 
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Dl- 17- 

confined 

judicial 


mere fact that the complaint filed by the defendant against the 

IS "ot rnahcious merely because it is inspired by anger However 
rccu"4d^ht? prosecutor may be, if he honestly thinks that th-’ 

of ^ ^ criminal offence he canrot be initiator 

of a malicious prosecution. AIR 1944 PC 1, Re 1. on. 

Case deferred 

AIR 1944 PC 1 : 42 Cri LJ 303 (PC) 

^n^acc^,^ Justified when the Magistrate 

foek „p -ciXet"!5 ‘ '“-“used in the 

P Conduct of the magistrate reprehensible. 

accused per£n?wafresnonll that one of the 

would in no wav' for the absence of some other accused, 

placed him in judidal ^Irck^un*^^*^*^ Magistrate in having 

such an uoLremoninl ^^P^ving people of their liberty in 
imprisonment. No provision”^nf”7 nothing short of unlawful 
Magistrate can confine a n. ° ^ by which a 

Anxiety to secure a foeedv^ absence of another man. 

methods. The mere fact that^eif justify the use of such 

f^ourt on the subseau’nr 1 appeared before the 

accused would not^m'ake Idfe confinement of the 

create a strong and T rL... 1 ! shall certainly 

before ,fie "tel, ■"Sr'l'i.i'S' pe„dS‘" '' 

Chitaley's Criminal P. C. (Pag^ 2907) cited with approval 

17^ of 2008 decided^ Appln. Nos. 16 
Single Bench. ^^52 Jc£K 1 {H. 


had 


and 

C.) 


Pil‘£«*ed Debtors .*>? 


- rme„de*d‘^C 


the 

Act XXIV of 
of G>nciliation 


of 1951, Df- 18- 

I ^ 


Held can be si transferred. 

6 - ^1^5h aTr ISsf jcbK^i'^lR ^ ^95 

Transfer of P Advisers). 

g.g.d'i' i'/'zr, f T,r 

property — Objection of the mortooLo^. ^u ““ached the 

Suit by the mortgagees f. r deelafafinn th ‘^e attachment over-ruled 
sale only subject to the mortgaL !!■ Property \ liable to 

trial Court -Subsequent to the Lrt^„. granted by the 

a sale of the property morteaeed ““rtgagees bad taken 

Che f.c. i„ ,h. Pl.l„, _ q''„ 7„„ '5f .irv;,'.®?,' “■"“S" cuenlOhed 

-hie., «eu,i.,„,i.. i„ wi.. Cue, 'i;}', 
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advanced in argument both before the District Jud^e and iheHigh 
Court. 

Held that the issue with regard to the sole-^ced should be 
treated as srill at large and it is not necessary to express any 
opinion about it. For the purposes of this cise the rigats of the 
parties should be determined on tiie basis of the mortgage, and on 
the basis of the mortgage, mortgagees arc clearly entitled to declaration 
which 'Avs given to th^m by the trial Court and which has been 
sibsviu'ntlv a Firmed hv the High Court. 

Slivam La! Jotshi U- Kothi Khazir Joo Ganai, Civil Appeal No- 22 
of i949. 8 rJeSK LR 86 (Board of Judicial Advisers) 

(a) Transfer of Property Act (XLll of 1977) Creation of 

Occupancy tenancy or grant of occupancy rights Governed 

by Tenancy Act and not by Transfer of Property Act. 

Ir is but elemzntary that the matter with regard to creation 
of occupancy tenancy or grant of occupancy rights are governed by 
the Tenancy Act and the general provisions of the Transfer of 
Property Act have little or no relevancy in such matter. 

Chand <£. Ors. V- Bharat Ram dl Ors- Civil 2nd appeal iVo. 265 of 
2002, 6 JScK LR Page 40 (H. Cj 5- B. 

Transfer of Property Act (XLII of 1977) Land in joint 

possession — One of the co-sharer sells his share to A who again 
sells it to B — Suit by B for joint possession — No prayer for 
delivery of any specific plot of land — Whether suit cognizable 
by a Revenue Court. 

Held that the proposition appears to be vary obvious that a 
person w lo is in j)inc possession of a land can transfer his interest 
in the jaint holding to anybody and transferee having purchased 
the interest in the joint holding is entitled to he recorded as in 
joint possession with the other co-sharer in the same way and to 
the same extent as the transferor was entitled. The prayer in the 
plaint was for joint possession and not for the delivery of any 
specific plots of land* If by an arrangement between the share- 
holders either a share-holder or his transferees were allowed to 
remain in possession of certain plots before partition was claimed, 
the transferees in turn litce the plaintiff would also be entitled to 
remain in possession till one of cne share-oolders claimed partition 
and such a suit alone would be exclusively cognizable by a Revenue 

Court. 

Habib Kutoo <6 Ors- V- Pt- Shamlal Bhat Civil Appeal No- 6 of 
1949, 8 J&.K LR 31 (Board of Jvaicial Advisers) 

Transfer of Property Act (1882), Ss- 5 and 109 — Transfer — 

Meaning of " Lease — Subsequent partition between lessors 

Evidence Act (1872], S. 116* 

The partition is a transfer of property within the meaning 
of Section 5 and Section 199 as it has been heM to be a roiscure 
of surrender and a conveyance of right in a property. 

The defendant had by virtue of a rent deed taken on lease 
a small mouse from the plaintiff. The house was the part of some 
joint property which was owned by four persons including the 
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~ Claim for im- 
Claim cannot be 


plaintiff. These persons who were related to each other as brothers 
or cousins effected 3 partitions of their joint property and this house 

Th^ thriot oi oE 

He/d that any rights of realizing rent or ejecting the defendant 
fa^as the plaintiff once had ceased to exTsfL 

tar as he was concerned and those rights were now vested in his 
co-sharers to whom the exclusive ownership had been transferred 

reladSiD^of^hinH partition) tbe 

and the defendant. Therefore the defendant was not debarred from 

t^nanfV Hr a^s^e'^andX •'ff relationship of landlord and 

Act cited iTth approval concerned. Chitaley‘s T. P. 

AnnoT. . P. Act, S. “i N. 4; Evidence Act, Section 116 N. 9 

" w. cTs. a”’ "" °* 

Transfer of Property Aat (1882), S. 63 — A 

provements — Party allowing decree exparte - 
entertained in appeal — 

Where the defendants allowed the decree to be oassed 
bee" eff'ecS 'b/TieSt ,he‘’T‘T" '5“' “■”= improvemLte hav^ 

o»er Court ha, not started any inquiry iL “hat matter th! d 

£ Se "aTl?/ tf'Set'i “^%aSa^te"“"aL,Sr thlSrSyet 

other, it appeared to the High Court 

Takig into* “SraS "aT ^ “iaX TnlXeT"" Xe 

Ks. 20/- were allowed as a compensation) 

Anno. T. P. Act. S.- 93 - A, N. 1 and la. 

TiotlUJ'Yo- '^95f k/f 

ImSfred"^ S. 105 - Lease and Licence 

in licence no esta^e^^L'*prooertv^^na«°^ interest in property whereas 
^ny time. P P y * assess and it can be revoked at 

Anno t AiR Com. T, P. Act, S, 105, N. 13. 

Gian Kaur di Ors V ^ t -.. 

House Rent Co^ntrol^ Order p ' *“ *1“*^ 

notice— Does not relieve rk-a i ^lii providing six months 

requirement of S. 106 Trantf complying with the 

must expire with the ’end 

Where “the I i T ^ ^ ^ *‘’® 

notice in place of l^dav^^ contrary” provides six months’ 

ys notice to be given by a landlord t 5 a 
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tenant, for the latter’s ejectment from the house, it docs not re- 
lieve the landlord fiom tliat condition which is provided by S- 106, 
T- P- Act and which is that the notice must expire with the end 
of the month of tenancy. 

AIR T923 Lah 959 ; 1938 Cal 656 ; 1943 Bom 306, Rcl. on 
Anno- T. P- Act, S. 1C6 N. 40. 

Vishwa Nath Bisheyi DasSf 2nd Apr:eal No^ 42 of 2009, D/- 2- 
2- J953. AIR 2953 J(6K 25 (/f. CJ 5. B 

T. r. Act (1882), Ss. 116 and 106 Tenant holding over 

without consent of lessor — Dispossession by landlord Subte* 

quent obtaining of possession Effect He can be ejected 

without any notice. 

A tenant holding over after the txpiry of the period of his 
lease without the ccnscut of the lessor will be treated as a tenant 
by suiFerence and can be sued for ejectment at any time without 
any previous riotice to quit* If such a tenant is dispossessed by 
the Icsssor and after some diys he again obtains possession, the 
original lease will not be renewed and he can be ejected without 
any notice to quit as required by S. 1C6 : 

AIR 1935 Pat. 271 Rcl. on : 

Chitaley’s TP Act, S. 116 N. 2 Ref. 

Anno ; T. P. Act, S. 116, N- 2. 13 S. 106, N. 32. 


Ramzan Khan 17. Ghani Sufi & ayn- Second Appeal iVp. 52 of 2008, 
Dl~ 17 Har 2C09. AIR 1952 rJd^K 35 (7f. C.) D. B. 

Trial — Not fair and improper — Suit for rendition of accounts 
of dissolved partnership. 

Held that the findings that accounts have already been settled 
and no case for re-opening of accounts has been made out, wnnot 
be arrived at without framing proper issues and without giving an 
opportunity to parties to produce all their evidence. There has not 
been a fair and proper trial of the controversy between the parties- 

The case was remanded by the Board. 

Kundan Lai V. L- Laci<man Dass & Ors- Civil Appeal No- 8 Of 
1947, 7 iJcQK LR 230 (Board of Judicial Advisers)- 

Trusts Act (1882) S. 3 Creaiton of trust (Banker and 

customer). 


A joint Hindu family firm holding a fixed deposit for o 
year in defendant Bank — After expiry of period 

withdrawn in cash by one of partners who was authorized to opera 
the account and the remaining amount together with m 
terest was allowed to be k'pt in floating suspense, account ^ name 
of another partner B, on instructions of firm Bank giving ^ ^ j 
to these instructions with a view to conceal its inability to pay 
deceive public — Bank suspending payments due to financial crisis 
— Scheme framed under S. 153-A, Companies Act for ■ 

liabilities in which fixed deposit of firm was - i*- 

that unpaid balance of fixed deposit due to firm did not c g 
original character and no trust was created in favour or d 7 
transaction — B was not therefore entitled to any P*"® 400 

other creditel^ of Bank- 34 Mad 128 Applied; 36 Mad 499. 
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Distinguished; Case law discussed. 

Anno Trusts Act, S. 3 N. 1, 3 and 4 

Puniab cS Kashmir Bank Ltd. V. Sohan Lai, First 
2009. D/-3- 3- 1953, AIR 1954 J<SK 34 (H. C.) 

yitravires --- Article 19(1) (f) Constitution 
Jammu & Kashmir) Order 1954 — Ss. 14 and 


ajypeal no. 38 of 

D. B. 

(Application to 

15 of Right to 


Prior Purchase Act - wTeth;rultra'^;ir;s'' onhe^'c^LtS 

r S*:ate of Jammu and Kashmir, C 1.(7) added to Art. 19 

(5)^rAr/"lQ Order 1954, specially lays down ?hat C l 

!nn 1 ^ 19s iallb? construed as meaning such restrictions as the 

Legislature deems reasonable. Hence, if the Legislature 

benefit of the State of Jammu and 
Kashmir to examine those restrictions in order to find out whether 

ircpit ^^sori.able or net. The Constitution under C 1. (7) has 

nf ^ l^r>*=d'.ction of the Courts to examine the reasonableness 

the restrictions which have been imposed by appropriate Legislature 

ofV Rfgh, t'fs; 

new C l m i""^ 19(l)(f) read with the 

Consntufio., (Application to Jammu and Kashndr)^ Ord«.' 

r,p y ~ 55. Anno. 

AIR Com.. Const, of India. Art. 19 N. 20 (b) and 65. 

Ca5e5 Referred 

A. AIR 1954 Hyd 161; ILR (1954) Hyd 85 (FB) 

B. ., 1953 Punj 20; ILR (1953) Punj 227 

D. „ 1954 Punj 55 ; ILR (1954) Punj 232 (FB) 

1955. ATfi9%Z"^t T5\H%.f^7: 

Arr. 254 of there is some clash between these Acts 

tl-at it should relate to a c’ “ application of Art. 254 is 

with respect to which Parbame concurrent list 

State. In the ahsenee power to make laws for the 

application of List III of the^ j" absence of the 

question of any ^vision of Schedule to the State, the 

being repugnant to any previsi^s 'of^a ^ ^^^islature 

which parliament is nof cSetenf tn^n Parliament 

- giou^nl viis^S Sf p^wfrfof?J:S 

No^ 29 foot fnd^No^' 4^7f'‘'TcC9 ^d 7^25^ Appeals 
26 (H. C.) D. B. ' ‘^/^25-j- nsS- AIR 1953 J<£K 
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Waiver — Plea of — Waiver of right of Prior Purchase — Whether 
procedure in Chapter IV of the Right of Prior Purchase Act 
of 1903 should be strictly followed* 

Held that in order to raise a plea of waiver of right of 
prior purchase, it is not necessary that the procedure in Chapter 
IV of the Right of Prior Purchase Act of 1993 should be strictly 
followed* Waiver or estoppel may also arise under general Law 
of Evidence. An offer to purchase the land in dispute was made 
to the father of the plaintiffs and he having refused to purchase 
the land on the price demanded he cannot but be held to have 
waived his right of prior purchase. 

Kashi Nath <£ Anr* l^* Pt. Lachman Joo d5 Anr. Civil Ong. Suit 
No. 24 Of 2004, 8 JeSK LR 1 {H, C*) 5* B* 

Waiver — Town Area Act (VII of 1997) — S. 38(1) Proviso^ — 

Plea of want of notice taken at late stage when limitation 

for fresh suit had expired Plea waived — — Notice can be 

waived. 

Before an action is brought against a Town Area Committe 
or against any servant of a Town Area Committee in respect of 
anything done, one month* s notice has to be given to the Town 
Area Committee* The notice is for the protection of the Committee 
and it is for the committee to insist upon the notice or to waive it. 


Plea of want of notice which is a clear bar to the institution 
of proceedings against public officer must be taken at the earliest 
possible opportunity and must be specifically pleaded* Where such 
a pha is taken by the defendant at a very late stage of the suit 
and at a time when the plaintiff would be f)recluded by the law 
of limitation from bringing a further suit against the defendant! 
the defendant must be deemed to have waived the privilege of 

notice. AIR 1931 Cal. 175, Reb on AIR 1947 PC 197, Disting. 

TAC Sopore Abdul Khaliq, Civil Revn. No. 7 of 2009, D/- 24 

Sawan 2009, AIR 2952 J&K 47 {H. C.) C. J. 

Will ' — Hindu law — Whether a Saroch Rajput who is sonless 
can dispose of his ancestral property by will 

Held that there is no custom amongst Saroch Rajputs that a 
sonless Saroch Rajput cannot will away his ancestral property 
without the consent of his collaterals- 

Punjaboo & Anr. V. Prithvi SinHh <& O.s. Civil First Appeal No. 28 
Of 2002. 7 cJ(£K LR 4 (H. C.) D. B. 


Withdrawal of prosecution — Interference by the High Court 
S. 494 Cr. P. C. reasons for consent of the Court not recorded 

— High Court can interfere* 


The High Court of course can interfere with an order of the 
Court under S. 494, Criminal P. C., if the applicant succeeds in 
showing that the trial Court has exercised its discietion in an 
extremely high- handed or arbitrary manner. 

Partap Chand V. L. Behari Lai & Ors. Cr. Misc. No. 259 of 2010, 
D% 11- 2- 1955. AIR 1955 c7&K 12 (H. CO D. B. 

Withdrawal of prosecution — S- 494 Cr. P. C. — Complaint in- 
stituted on a private complaint Whether public Prosecutor 
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cution “without" coMuhinS^ the compIai^St. P«-o«e. 

on a in a criminal crse instituted 

of the case instiS on a privi e ‘charge 

prosecution without consulting hT^ cm withdraw the 

Distinguished. ^ ^ complainant. AIR 1924 All 203 . 

p"°W48*n: 'Pwh'o pro-ecu?" " T S- 494 

AIR ^ : prosecution (one Pt. exrra in Mitra). 

N. 1808 ^‘WithKal^frSn’ prose^cttbn”;’ P' ^944 

Ca5e5 deferred : 

A. AIR 1948 Mad 422 • 49 Cri I T 
c AIR }lg C?'l^' 44 ?' 

AIK 1938 Nag 7 h • ^0 pr T T ^:c: 

& aH S 35 ^tri^Lfl 42 

r Ai| f 9 H S' 2 ^?; S' cS y 

G- AIR 1931 Cal 607 : 33 Cri LJ 

21- 2- 1955.^ Am 195^^41 %%. % 259 of 2010 

It IS nowhere stated in S joi u ” * 'Hegality. 

lor ‘he ’’nUICoeT' “»»*"< It i. not'TeJ'f t'" 

to the withdrawal reasons for giving^ th^ essential 

«" 1 'Jc“ 

lr>rR 'T 

wiS;. - !:£,S 

tn"'"' .0 tlt.Mr “ »“ ”'t‘t5-"y„/te54°h"; 

Anno. Evidence Act, S. 154 N. 7 

aIJ* ^IkTi" mlard^f Dl- 18- 8- 1952. 
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Words and Phrases 

If a person exercises powers conferred on him in bad faith 
or for a collateral purpose, ir is an abus3 of the power and a fraud 
up^n the Statute and is not really an exercise of the power at all 
and a court can interfere with such colourabe exercise of power. 

U/aryum Singh V. State, Cr. Misc. No^ 97 Of 2005, 8 J<£K LR 

14 (H. C.) D. B. 

Words ard Phrases * Actus Curiae neminem gravabit’. 

It is true that an appeal must be presented by an authorized 
person, and if it is presented by a person who is not authorized 
to do so, it shall be rejected. But, where an appeal is presented 
by an authorized person, but in a wrong court and that court 
instead of returning the appeal to the appellant, itself sends it to 
the proper court which accepts the presentation, the appallant should not 
be made to suffer for the mistakes of the Court on the principle ‘actus 
curiae neminem gravabit:, and the appeal should not be dismissed. 

Anno. C. P. C. O. 41, R. 1 N. 2. 

Gangu c& Ors- Lassa Zargar cS Ors, Rev^ 1st appeal no- 23 of 

2008, Dl~5~ 4- 54- AIR 19954 JeSK 44 fH. C.) 5. B. 

Words and Phrases — Agnate 

Agnate means a person whose relation to the deceased can be 
traced without the intervention of female links. 

Ahmed Dar V- Mt- Mukhtiy 2nd Appeal No> 16 of 2007, Dl~ 6- 9- 
1951- AIR 1951 J<£K 21 (H. C-) D. B. 

Words and Phrases — ‘Agricultural land* — S. 14 J&K Right of 
Prior Purchase Act 1993 

The words ‘agricultural land' occurring in Sec- J4 include 

agricultural land in an equally clear that the expression “immovable 
property” in this section does not include agricultural land. It follows 
that on the literal construction of the section the owners of contisuous 
properties have no right of pre-emption in respect of agricural land 
wherever it may be situated. The words ‘immovable property' in Ss. 
14 and 15 were not intended by the framers of the Act to include 
agricultural land. Having provided by Section 14 that agricultural 
land, regardless of its situation, can be the subject of pre-emption 
by the four classes of persons therein mentioned it could not have 
intended that such land should be again provided for in S. 15 and 
the right of prior purchase given to quite a different set of persons. 

Sultan Sofi <& Ors- V. Shahan Sefi cS Ors- Appeal No- 1 of 2952, 
Dl- 28- 6- 2951- AJR 1952 JeSK 20 (Board of Judicial Adviset-s) 

Words and phrases Bainama Nazrana Haq Maurus 

Dawami — 

Held that the word Bainama taken with the other terms 
such as Nazrana and Haq Maurus leads to the conclusion that the 
deed has been inartistically drawn up and amounts to no more than 
a transfer by the proprietor of a right to enjoy the property in 
dispute. The terms of the document clearly fall within the dehni- 

tion of lease. 

Gauri Shankar V. S- Gobind Singh, Civil Appeal No- 3 of 1947. 7 
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cI&K LR 224 (Board of Judicial Advisers) 

Words and Phrases — ‘Belief' and ‘Knowledge' 

r u ^ between the words ‘belief’ and 

vatdom far;, K ^ tbe mind of a person by 

Mulla Mahammado c£ Ors. V. State, Cr. 1st Appeals No 39 aa 
45 of 2C06, DI-23 Har 2007. AIR 1952 JcSK 49 {H. C.) D. B. 

Words and Phrases — ‘Confirm’ — Meaning of — 

by Webster Dictionary means ‘to render valid 

ca..s m,"uri*-„,o"''r‘'c„L'„" bt°f rge‘’‘i„ '“aTcorSI^c v'h"?'" 

fzi-k W. Va,Sr' A^zt> 

“‘‘rrrc;c;„];“t H.L '".'""“‘"’'I (Amendment) 

HOC grow in accedence "dth Law ) 

Word, and Phrases - Distressed debtor - Meaning of 

in relation to eac^'^ddar due^from b* 2 must be taken 

from him. The term is a rLr.t? . debts due 

With the character of ‘distressed^ dehrn?' impressed 

?aVi‘ tf,'S‘ tbtiirtio^'" “ -Sdfjr 

Wo^d. .nd phr.... - .DnlcHUr Kh.„. Ni.hi„- - ,:urpge...i„„ 

I. I...‘'b2r'”p„t°“cd '’oer»‘‘i'.° «d continouua. 

custom may not be presumed in / that the pleading of a 

definitely set forth and pleaded In^ Tase,^^^ be 

are very well-known and found 'to br <f . » certain customs 

of pleading may be relaxed Tn tbr ^ vogue this rule 

of a resident dLghter 1^;/" Arr f ^^'bua the custom 

manner as a son^is not At ^ 11 ^- father s property m the same 
have been followed The ter ** never known to 

therefore, he inTerpreted in ^^ana Nashin” should, 

sense it has been acquired in not in the 

prevailing there. in Kashmir Valley in view of the custom 
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Mst. Jevani V. Ran:anand, Civil 2nd Appeal No* 22 of 2008, 7 
rJ&K LR 10 {H. C.) Single Bench- 

Words and Phrases “ ^Durante bene placitc^ 

Means that the tenure of office of a Civil servant except 
where ir is otherwise provided by statute- can be terminated at any 
time without cause assigned. 

Gh- Ra>ul V. State, Misc- Appln- No- 23 of 2955, Dj- 27- 9- 55. 
AIR 1956 Jc^K 17 (H- C.) F- 8. 

Words and Phrases — ‘'Enemy Agent'' — Enemy Agents Ordi- 
nance 2005. 

Held that ‘Enemy Agent’ according to the definition given 
in. the Ordinance means “a person not operating as a member of 
enemy aremd force, who is employed by or works for or acts on 
instructions received from the enemy." It is in evidence that the 
accused who were themselves armed, accompanied the raiders and 
even instigated them to shoot at the Hindus and freely participated 
in the orgy of^ loot and plunder alongwith the raiders. This by 
itself wouM bring the actions of the accused under "works for the 
enemy”, Besides this it is not only an enemy agent who can be 
convicted under section 3 but section 3 of the Enemy Agents Ordinance 
would show that besides an enemy agent any body with' intend to 
and the enemy does act which is designed to endanger life can be 
convicted under this section. 

State y. Raj Muhd & Or^. Revieiv No- 107 Of 2005, 8 J&K LR 
151 (H. C.) 5. B- 

Words and phrases — 'enter' occurring in para (a) of S. 108 — 
Af Cr. P. Code, 

The term "enter” should be construed alongwith the words 
immediately following i- e., ‘reside or remain.” These words provide 
the meaning of the word "enter”. A reasonable interpretation of the 
term "enter” obviously would be that the entry must be for the 
purposes of remaining or residing and not only the physical act 
connected by the dictionary meaning of the word. 

The term "enter” occurring in para (a) of section 108-A cannot 
be construed in the light of the Explanation to section 442 of the 
Ranbir Penal Code. 

In the absence of the prosecution proving to the contrary the 
fact, that the road was under the management and control of the 
Public Works Department of His Highness’ Government was sufficient 
to give rise to the presumption that it belonging to the Jammu 
and Kashmir State and not to the Jagir of Chenani. The fact of 
it being situate within the boundaries of the Chenani Jagir would 
not make much of a difference in the case of a public high-way. 

Jagon Na^h V- Sate, Revision Cases No- 70 and 71 of 2003, 6 
Jd^/C LR page 31 (H- C.) S- B. 

Words and Phrases — 'Export' — Meaning of as defined in S- 2(b) 
of J&K Essential Supplies ( Temporary powers ) Ordinance 

(2003). 

‘Export’ as defined in S. 2(b) of the Ordinance has been used 
in a wider sense and it includes movement from one part of the 





State to another. 


Tek Chand Nanda V- State of JcSK, Writ Petition No- 64 of 1955, 
D/-2- 1- 56 AIR 1956 J&/C 26 (H. C.) D. B. 


Words and Phrases — ^goes armed’ — S- 19 (e) and (f) — Arms 
Act (1878) — Distinguished from being merely in possession of 
a weapon. 

A person carryine a revolver with four live cartridges in a 
bag '‘goes armed” within the meaning of S. 19(e) and is not merely 
in possession of a weapon. AIR 1925 Mad 585(1), Distinguished: 1941 
Pat. 284» Rel on. 

Anno. Arms Act, S. 19, N. 5. 


Dina Nath V- State. Cr- Revn- No- 69 of 2010, D/- 14- 4- 1949- 
AIR 1954 c/d?K 41 (H. C.) 5- B- 

Words and Phrases — ^Kashmiri’ — Meaning of. 


The word ‘Kashmiri' literally means of Kashmir or belonging 
to Kashmir. It does not specify any caste or class or religion and 
It primarily refers to the home or original home of a person. Items 
Nos. (I) and (18) of the list for Mirpur District have no reference 
to the original home to the class specified in these items. 


Dad {Pltff. Applt-) y. Revenue Cr- ( Defdt- Respdt) Civil 
Appeal No- 14 of 1947, 6 Jc&K LR page 150 (Board) 


Words and Phrases — Lavald used in His Highness Ailan No. 

of 12th Har, 1985 ~ Whether equivalent to ‘without heirs’ 
used in Lnglish version. 


23 

as 


Held that the word ‘Lavald’ has been used loosely in Urdu 
version of the Ailan and tlie equivalent of this word (issueless) has 
not been ^sed in the English version. The expression ‘without heirs’ 
used in the English version is undoubtedly more in accord with 
the intention underlying the Ailan that where under the law of 
in lentance a case escheat arises Hish Highness will forego the 
npu thus accruing to him in favour of the entire body of co-sharers. 

an act of grace to commemorate the happy occasion 
ot his Coronation and it could not have been the intention of His 

Mighness to deprive any one who, but for the Ailan. would have 
been entitled to inlierit. 


rachmi Dass And Ors- Civil Appeal No- 
11 Of ms, 9 JdiK LR 169 (Board). 

Words And Phrases ‘Lawalad' 


standing Order No. 23 of the Revenue 
partmcnt which is in English and reproduces the Ailan the 
quivalent of Lawalad is not used. It uses the expression ‘without 

neirs and is undoubtedly more in accord with the intention underlying 

4-1 word “Lawalad” has been used loosely in the Ailan, 

le intention was that where under the law of inheritance a 
case ot escheat arises His Highness will forego the right thus accruing 
o nim in favour of the entire body of cosharers. It was an act 
ot grace to commemorate the happy occasion of his Coronation and 
It could not have been the intention of His Highness to deprive 

^y one who but for the Ailan, would have been entitled to inherit. 

rience the plaintiffs are bound to prove chat a Hindu died not 
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only without leaving no issue but further that he left no heir under 
the Hindu Law so that a case of escheat arose; 12 Moo. Ind. App 
448 (P. C.), Reid. on. 

Rassia Ors- V. Kachmi Dass dS Ors* Appeal No- 1 of 1948 — 
Dl- 1-8- 2950. AIR U51 tlc&K 23 {Board of Judicial Advisers)' 

Words and Phrases — ‘Malice’ meaning of — 

The plaintiff, in order to succeed in a suit for malicious 
prosecution, has to prove that tlie defendant was actuated by malice 
and that he had acted without reasonable and prabable cause. The j 
mere fact that the complaint filed by the defendant against the / 
plaintiff was dismissed and the plaintiff was discharged docs not 
render the defendant liable for malicious prosecution. Malice has 
been said to mean any wrong or indirect motive but prosecution 
is not malicious merely because it is inspired by anger. However 
wrongheaded a prosecutor may be, if he honestly thinks that the 
accused has been guily of a criminal offence he cannot be initiator 
of a malicious prosecution. 

AIR 1944 PC 1, rel. on. 

Case referred 

1944 PC 1 ; 45 Cri LJ 303 (PC) 

Gopa y. Amur Nath cC Ors- 2nd Appeal No- 35 of 2011^ D/- 27- 
2- 55. AIR 1955 J<3K 27 (H. C.) D- B- 

Words and phrases — “Owner of MahaP in S. 14 (c) Right of 
prior purchase act (II of 1993). 

There is nothing in the language of section • 14(c) of the 
Right of Prior Purchase Act, 1993, to warrant the assumption that 
the direct proprietor of land in dispute should be deprived of the 
right of pre-emption and preference be given to owner of other 
land in the same Mihal. The proprietor or owner of a Mahal may 
have certain peculiar rights under the Tenancy Act but that would 
not debar him from exercising other rights if available under other 
enactments. 

Syed Ka^ar Hussain c6 Anr- 17- Syed Feroz Ali Shah ^ Ors- Civil 
lind Appeal No- 145 Of 2003, 6 JdcK LR page 67 {H- C-) S- B- 

Words and Phrases — ‘Property’ — Within the meaning of J&K 

State Evacuees (Administration of Property) Act (2006) — 

Interest of allotee whether is 

An allottee under J&K. State Evaucees, (Administration of 
Property) Act (2006) has no insignia or characteristics of proprietary 
rigi’ts vested in liim in respect of land allotted to him- Whatever 
may be the intere-^t of an allottee in the land, it does not constitute 
property* as used in Art. 19(l)(f) of the Constitution of India- 
Hence ejectment of an allottee from the land allotted to him would 
not amount to infringement of his fundamental rights vested in him 
underx Art. 19(l)(f). 

Anno: AIR Com. Const, of India, Art. 19 N. 59- 

Gian Kaur <£ Ors- P- PRO <£ Anr- Writ Petitions Nos- 255, 289 
and 304 of 2011, Dl- 9- 3- 1956- AIR 1956 J<&K 33 {ti- C-) 

Fxdl Bench- 
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Words and Phrases ^Rent^ — Provincial Small Cause Courts 

Act (1887) — Art. 8. 

The word ‘rent* is used in respect of immovalT ? property 
like landt house and shops. The word ‘rent’ therefore, has distinct 
meaning from the word ‘hire’ and unless suits for hire are specifically 
excluded from the cognizance of Court of Small Causes it cannot 
be heM that rhe suit for hire would not lie in the Court of the 
Small Causes. Thus the suit for the recovery of hire for boats is 
not excepted under Article 8: 7 Ind. Cas 553 (Cai), Rel on 

Anno. Pro. S. C- Act Att. 8 N. 2. 

Radha Kishen V- Sana Khandi, Civil Rev- No- 46 of 2001 f Dl - 
26 Jeth 2008, AIR 1952 JefiK 15 {H- C-) D- B. 

Words and Phrases — ‘‘Sufficient cause’ in Section 5 Limitation 
Act — What is 


Held that when a mistake is 
it canno*: be said to be sufficient 
shall be done in good faith which 
attention. 


not after due care and 
cause for the delay, 
is not done with due 


attention 
Nothing 
care and 


Suraj Bhat V. Jia Lai Bhat, Civil Ilnd Appeal No- 305 Of 2003 
7 J&K LR 210 (H. C-) D- B. ’ 


Words and Phrases — ‘Transfer’ 


Meaning of 


Transfer of 


Property Act (1882) Ss. 5 and 109. 

r c partition is a transfer of property within the meaning 

of ection 5 and Section 109 as it has been held to be a miscure 
oi surrender and a conveyance of right in a property. 

The defendant had by virtue of a rent deed taken on lease 

a small house from the plaintiff. This house was the part of some 

joint prop^ty which was owned by four persons including the 

plaintiff. These who were related to each other as brothers or 

cousins effected a partition of their joint property and this house 

wl'ich was rented out to the defendant fell to the lot of other 
three persons. 

Ho.ld that any rights of realizing rent or ejecting the defendant 
which were possessed by the plaintiff once had ceased to ex”st so 

concerned and those rights were now vested in his 
b?" partkion exclusive ownership had been transferred 

relationship of land and tenant ceased to exist between the pkintiff 

concerned. Chitaty’l 

Anno. T. P. Act, S. N. 4; Evidence Act, Section 116 N. 9 

Words and Phrases - Uberrima Odes 
ot facts 


Meaning of — Suppression 


Court com >S showing cause against a rule nisi, the 

^ourt comes to the conclusion that the rule was granted upon an 

affidavit which was not candid and did not fairly state the facts, but 
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State them in such a way as to mislead and deceive the Court, 
there is power inherent in the Court, in order to protect itself and 
prevent an abuse of its process, to discharge the examination of 
the merits. The rule of the Court requiring uberrima fides of the 
part of an applicant for an exparte injunction applies equally to 
the CTse of an application for a rule nisi for a writ of prohibition. 

G/i. Ra^ul V. State, Misc- Appln- No- 23 of 1955. 

AIR 1956 J&K 17 (H- C.) F- B. 


D/- 27- 9- 1955. 


Writ Petition — Article 32 (2 A) Constitution of India as applied 
to the State of Jammu and Kashmir — — Maintainability when 

other remedy available- 

The remedy provided in Art. 32(2A) ot the Constitution of 
India as applied to the State of Jammu and Kashmir cannot be 
used as a substitute for ordinary remedies. If a statute provides a 
remedy for a wrong, resort must be had to that remedy. 

It is. therefore, clear that where there is another remedy open 
a party, the high Court should be very reluctant in gianting 


extraordinary remedy by way of a writ but in exceptional circumstances 
where a party is likely to suffer irreparable loss due to dday which 
may occur by puisuing the ordinary remedy, the high Court may 
in extraordinary circi rrstfi net s grant a speedy reinedy ry ^^ay o a 
vrt. In Jt.mnu ; nd Kashmir State Lvacutes (i^^dminis lat.on of 
Pioperty) / ct tlure is remedy provided under S. 3C-A by way of 
revision to the Custodian General- In face of the remedy provided 
under the Act, the High Court will not entertain a writ petition 
against an order cancelling an allotment except in extraordinary 
circumstances where the petitioner satisfies the Court that the 
remedy provided will not be effective and that he will suffer 

irreparable loss if remedy by way of ^ .'tr ^ Const 

1953 Pat 112 and 1954 Punj 165 Rel- on. Anno; AIR Com. Const, 
of India, Art. 226. N- 19(d). 

Cases Referred : 

AIR 1951 Punj 327 : 53 Pun LR 5 

1954 Punj 165 ; ILR (1954) Punj 923 

1954 SCR 1005. 

1952 SCR 583. 

ILR (1953) Bom 614 

32 Pat 131. 

V. PRO and anr. Writ Petitions Nos- 255, 289 


1954 

1952 

1953 
1953 


SC 282 : 
SC 192 : 
Bom 195 
Pat 112 ; 


S^of " 201 ^ 01 - 9 - t^l95Z AIR 1956 J&K"33 (M. C-) F. B. 


I 



